242 N. 8TH STREET, SUITE 220

VARIN YT
BOISE, IDAHO 83701

ATTORNEYS AT LAW P: 208.345.6021
F: 1.866.717.1758

DYLAN B. LAWRENCE VARINWARDWELL.COM
DYLANLAWRENCE@VARINWARDWELL.COM

February 24, 2020

VIA E-MAIL

Paula Wilson

Department of Environmental Quality
1410 N. Hilton

Boise, Idaho 83706
paula.wilson@deq.idaho.gov

Re:  Hearing Officer for DEQ Contested Cases

Dear Ms. Wilson:

I am writing to express my interest in serving as a hearing officer on behalf of the Idaho Board of
Environmental Quality. As requested in the online posting, I have enclosed a résumé, a list of
references, a letter of recommendation from District Judge Peter G. Barton, and a writing sample. If
I may, I would like to briefly highlight a few aspects of my application packet in this letter.

First, as my résumé reflects, I have extensive experience in both environmental law and
administrative litigation. I have participated in two contested air permit matters before the Board,
and have also handled administrative litigation before the Idaho Department of Water Resources
(IDWR) and the Idaho State Police, Alcohol Beverage Control. Indeed, the writing sample I have
included here is a post-hearing brief I drafted after conducting an administrative trial before IDWR.

Second, while I have extensive experience in environmental law, my current firm does not have
long-term, institutional clients with matters regularly pending before the Board or DEQ. Instead, my
representations involving environmental law since I joined my current firm six years ago have been
discrete, one-time representations. This helps to avoid any actual, perceived, or potential conflicts of
interest if [ were to serve as a hearing officer.

Finally, please note that my list of references includes a brief summary of my experience with each
individual reference. If you need more information or additional references altogether, please let me
know. And, of course, if you and the Board need anything else from me in order to evaluate this
submission, please do not hesitate to contact me.



Paula Wilson
February 24, 2020
Page 2

Thank you for your attention to this matter.

Sincerely,

VARIN WARDWELL, LLC

DrforSaseee.

Dylan B. Lawrence

Enclosures (4)



Dylan Lawrence

242 N. 8th Street, Ste. 220, Boise, Idaho 83702
Phone: (208) 345-6021 E-Mail: dylanlawrence@varinwardwell.com
Web: https:/ /tinyurl.com/yc2khtjs LinkedIn: https:/ /tinyurl.com/ya6ovgbt

Objective

I am an attorney with broad experience in environmental law, natural resources, and civil and administrative

litigation, seeking to serve as a hearing officer in state contested administrative proceedings.

Relevant Experience

B Clean Air Act permitting; administrative litigation. Defended air permit to construct issued to fertilizer
manufacturing plant from third party challenge which alleged myriad errors by state in issuing permit.
Successfully litigated majority of claims, and negotiated settlement of remaining claims in order to obtain
final, non-appealable permit. ConAgra Foods Lamb Weston, Inc. v. IDEQ (BEQ Dckt. No. 0101-14-01).

B Wiater rights; administrative litigation. Represented downstream water user in opposition to water right
transfer by upstream irrigation district, in an administrative trial conducted before an IDWR hearing officer.
In the Matter of Transfer No. 81482 in the Name of Little Willow Irr. Dist. (June 7, 2018).

B Clean Air Act permitting; administrative litigation. Represented renewable energy producer in contested air
permit proceedings, challenging ambient air boundaries used to establish emissions limitations. Hidden
Hollow Energy LLC v. IDEQ (BEQ Dckt. No. 0101-12-02).

B Hazardous waste; enforcement. Defended solid waste recycling facility and timber treatment facility in state
enforcement action over releases of hazardous substances and alleged hazardous waste and used oil
management violations. Negotiated consent orders and environmental covenant with state to settle and
allow continued operations.

B Environmental compliance. Designed and implemented multimedia environmental auditing program at large,
multi-facility oil & gas pipeline company, industrial gas manufacturer, and cement manufacturer, assessing
compliance with Clean Air Act, Clean Water Act, RCRA, EPCRA, the Oil Pollution Act, and the SPCC
program.

Affiliations

B Named a named a Mountain States “Super Lawyer” in Environmental Law and a “rising star” by Chambers
USA in the areas of natural resources and environmental law

B Chairperson, Environmental & Natural Resources Section, Idaho State Bar, 2015-2018

B [daho Academy of Leadership for Lawyers, 2017-2018

Employment

B Varin Wardwell, LLC. Boise, ID - Partner March 2014 - Present

B Moffatt Thomas Barrett Rock & Fields, Chtd. Boise, ID - Associate, Partner March 2006 - March 2014

B Hawley Troxell Ennis & Hawley, LLP. Boise, ID - Associate May 2005 - March 2006

B Bracewell LLP. Houston, TX - Associate October 2002 - November 2004

Education

B University of Texas, Austin, TX. ].D., with honors, Best 1L Memo Award May 2002

B University of Texas, Austin, TX. B.B.A., in Finance. May 1997



DISTRICT COURT
FOURTH JUDICIAL DISTRICT
STATE OF IDAHO

PETER G. BARTON
DISTRICT JUDGE
TELEPHONE (208) 287-7524
EMAIL: pbarton@adaweb.net

ADA COUNTY COURTHOUSE
200 W. FRONT STREET
BOISE, ID 83702-7300

February 19, 2020

Ms. Paula Wilson

Idaho Department of Environmental Quality
1410 N. Hilton

Boise, Idaho 83706

Ms. Wilson:

Dylan Lawrence is applying to be a hearing officer for DEQ contested cases. I
recommend him. I have known Dylan for over ten years. He was an environmental and
natural resources attorney at Moffatt Thomas before joining Varin Wardwell and so we
practiced in the same area of law. He has long participated in, and for several years led,
the Environmental & Natural Resources Law Section of the Idaho State Bar, including
giving CLEs and sharing his knowledge. Over the many years I have known him, he has
shown himself to be a person of high integrity and ability. He is considerate, capable,
knowledgeable, and effective. Parties who would appear before him as a DEQ hearing
officer will be the better for having someone of his experience and character handling
their case.

Sincerely/

Peter G. Barton
Idaho District Judge

PGB:lca



Dylan Lawrence

242 N. 8th Street, Ste. 220, Boise, Idaho 83702
Phone: (208) 345-6021 E-Mail: dylanlawrence@varinwardwell.com
Web: https:/ /tinyurl.com/yc2khtjs LinkedIn: https:/ /tinyurl.com/ya6ovgbt

References

Lisa J. Carlson

Office of the Attorney General
1410 N. Hilton, 2nd Floor

Boise, Idaho 83706

Phone: (208) 373-0494

Email: lisa.carlson@deq.idaho.gov

Ms. Carlson and I have worked together on two contested air permit matters.

Hon. Andrea Lynn Courtney
Third District Court

1115 Albany Street

Caldwell, Idaho 83605
Phone: (208) 454-7370

Email: jdgalc@canyonco.org

Judge Courtney and I have worked together on water resource matters and as part of the Idaho Academy of
Leadership for Lawyers program.

Hon. Gregory Morton Culet (Ret.)
P.O. Box 3436

Nampa, Idaho 83653

Phone: (208) 454-7375

Email: jdggmc@canyonco.org

I reqularly appeared before Judge Culet in district court litigation involving stormwater discharges to irrigation
facilities, and have worked with him as part of the Idaho Academy of Leadership for Lawyers program and Lawyer
Assistance Program.

Angela Schaer Kaufmann

Office of the Attorney General

P.O. Box 83720

Boise, Idaho 83720-0010

Phone: (208) 334-4120

Email: angela.kaufmann@ag.idaho.gov

Ms. Kaufmann and I worked together at Moffatt Thomas, and I have recently worked with her on matters
involving the Idaho Dept. of Lands and Idaho Board of Land Commissioners.



RECEIVED

o MAR 0 1 2018
Eben T. Masingill, ISB # 9970
MA P.A. DEPARTMENT OF
P OSE&I;IS }116‘% R WATER RESOURCES

25 West Commercial St.
Weiser, Idaho 83672
Telephone: (208) 414-0665
Facsimile: (208) 414-0490
Email: eben@masingilllaw.com

Dylan B. Lawrence, ISB # 7136

VARIN WARDWELL LLC

242 N. 8™ Street, Suite 220

P.O. Box 1676

Boise, Idaho 83701-1676

Telephone: (208) 922-7060

Facsimile: (866) 717-1758

Email: dylanlawrence@varinwardwell.com

Attorneys for Protestants Thomas G. Roland, et al

BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO
IN THE MATTER OF TRANSFER NO. ) PROTESTANTS’ POST-HEARING

81482 IN THE NAME OF LITTLE WILLOW)  BRIEF
IRRIGATION DISTRICT )

Thomas Roland (“Roland” or the “Protestant”), through undersigned counsel of record,
hereby files this post-hearing brief pursuant to Department Rule of Procedure 564 and the Hear-
ing Officer’s instructions at the February 15, 2018 hearing.

I. INTRODUCTION

This matter involves an application for transfer (the “Application”) filed by the Little
Willow Irrigation District (the “District” or the “Applicant™), timely protested by Roland. (See
Exs. 1,2, 101, 102.) At the conclusion of the February 15, 2018 hearing, the Applicant suggest-
ed the parties each submit one post-hearing brief within fourteen days to address specific legal
issues, which the Hearing Officer approved. This post-hearing brief addresses injury, enlarge-

PROTESTANTS’ POST-HEARING BRIEF -1 —



ment, reuse of waste water, and fiduciary duties, and based upon instructions at the hearing, is
limited to ten pages.
IIl. LEGAL ARGUMENT

A. Injury

1. Law of Injury Generally

The Department may approve a transfer “provided no other water rights are injured
thereby....” IDAHO CODE § 42-222(1) (emphasis added). The applicant “necessarily bears the
burden of providing the Department with sufficient information to show non-injury to other wa-
ter rights....” Barron v. Idaho Dept. of Water Resources, 135 ldaho 414, 418 (2001). For new
water rights, the Department defines injury to include situations in which:

The amount of water available under an existing water right will be reduced be-

low the amount recorded by permit, license, decree or valid claim or the historical

amount beneficially used by the water right holder under such recorded rights,

whichever is less.
Water Appropriation Rule 045.01(a)(i).

It was and still is the view of a majority of the court that the prior appropriator of

the waters of a stream will not be permitted to change his point of diversion, if

such change will injuriously affect the rights of subsequent appropriators as they

existed at the time such subsequent appropriations were made; for a subsequent

appropriator has a vested right to a continuance of conditions as they existed

when he made his appropriation.
Crockett v. Jones, 42 1daho 652 (1926) (emphasis added).

2. Discussion of Evidence Relevant to Injury

The Application proposes to add a point of diversion from Little Willow Creek (the
“Creek™), upstream of water rights 65-2240 and 65-5773 (the “Roland Rights™). (See Exs. 112,
113 (partial decrees).) District representatives have suggested the Roland Rights are not entitled
to protection because they are located outside of the District. (See Ex. 120, p. 2 (Board

minutes).) However, they are conflating two bodies of law. The District may not owe duties as
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an irrigation district to the Roland Rights under Title 43 of the Idaho Code, but the Roland
Rights are still entitled to the injury analysis required by Section 42-222(1).

Because the Application proposes to add (not replace) a new point of diversion and there
are no records of the District’s historical diversions from the Creek, the District cannot prove it
will not divert more water from the Creck than it has in the past. (See Ex. 117, p. 2 (Shaw re-
port).) Mr. Roland testified regarding the historical challenges irrigating with the Roland Rights,
(see also Ex. 125 (C. Roland letter of 4/22/92)), and regarding how the effect on the Roland
Rights was evident when a pump was placed in the Creek upstream in 1992, (See also Exs. 122
(J. Simpson letter of 7/22/92), 123 (D. Tuthill letter of 8/5/92).) According to expert witness
David Shaw, “[r]leducing the water supply available to [the Roland Rights], in this water short
basin, will result in injury....” (Ex. 117, p. 1 (Shaw report).)

There was testimony that the District’s Wilson diversion diverts the entire flow of the
Creek. Even if this is true all of the time,' injury will still occur to the Roland Rights if the new
point of diversion diverts additional water from the Creek. This is because the Wilson canal dis-
charges water back to Little Willow Creek above the Roland Rights. The new point of diversion
will result in less water reaching the Wilson diversion. Regardless of if and when the Wilson
diverts the entire flow of the Creek, ultimately, the new point of diversion will reduce water in
the Creek available to the Roland Rights. This is injury.

The Department has denied transfer applications in similar circumstances. In Telford
Lands, the Department denied a transfer application based én the applicant’s failure to prove
non-injury, even though the protestant “raise[d] concerns” regarding (but did not affirmatively

prove) injury. In the Matter of Application for Transfer No. 76286 in the Name of Telford Lands,

' There is evidence this is not necessarily always the case. (See Ex. 117, p. 1 (“Photo 4 is the control
structure on the Wilson Ditch showing water continuing in the Wilson Ditch and water returning to Little
Willow Creek™) (Shaw report).)
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LLC, Amended Preliminary Order Denying Application, at pp. 16, 19 (July 20, 2011), available
at https://tinyurl.com/ya8plhjj (last visited Feb. 24, 2018).
B. Enlargement

1. Law of Enlargement Generally

The Department may approve a transfer “provided...the change does not constitute an
enlargement in use of the original right....” 1DAHO CODE § 42-222(1) (emphasis added).
Again, the Applicant bears the burden. Barron, 135 Idaho at 420. The Department “may con-
sider consumptive use” in its enlargement analysis. IDAHO CoDE §§ 42-202B, 42-222(1).

When a water right is enlarged, “[i]n effect, a separate water right is being created.”
Rangen, Inc. v. Idaho Dept. of Water Resources, Memorandum Decision, at p. 9, Case No. CV-
2015-1130 (5™ Dist. Oct. 8, 2015), available at https://tinyurl.cont/ycps;tle6 (last visited Feb. 24,
2018) (“Rangen™). “This not only causes injury to junior appropriators, but also runs afoul of the
prior appropriation doctrine if the proposed enlarged portion of the original right is accorded the
same priority date as the original right.” /d. “Enlargement includes increasing the amount of
water diverted or consumed to accomplish the beneficial usc.” Barron, 135 ldaho at 420 (em-
phasis added). Accordingly, one form of enlargement is when the “transfer would result in the
use of water at a time when it was historically unavailable....” /d.

Sections 42-108 and 42-222(1) authorize a “change” in the point of diversion, but do not
contemplate adding a new point of diversion through a transfer. The necessary implication is
that, in order to add a new point of diversion, there must be a commensurate reduction of diver-
sions from an existing point of diversion. Otherwise, enlargement occurs. This is the same rea-
son a transfer cannot add a new beneficial use — even a non-consumptive one — without a com-

mensurate reduction of existing uses:
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Adding a new beneficial use to a water right without reducing the authorized

amounts under existing beneficial uses constitutes an enlargement of the water

rights. For example, even though “liydropower” is a non-consumptive benefi-

cial use, “hydropower” cannot be added to an irrigation right unless the irriga-

tion portion of the right is reduced proportionately.
In the Matter of Application for Transfer No. 79037 in the Name of P4 Production, Preliminary
Order Approving Transfer, at p. 9 (Aug. 4, 2015), available at https://tinyurl.com/ybqugcox (last
visited Feb. 24, 2018) (emphasis added).

2. Discussion of Evidence Relevant to Enlargement

Without historical diversion data from the Creek, the District cannot prove it will not in-
crease historical diversions from the Creek. While the District may not intend to irrigate addi-
tional acres, this is not the only form of enlargement. Again, “increasing the amount of water
diverted or consumed” is also enlargement. Barron, 135 Idaho at 420 (emphasis added). The
intent of the application is to capture “up to 200 inches” of “cxcess water” that bypasses the Nel-
son diversion and instead *“goes to the Wilson or into the river.” (Exs. 119, 120 (Board
minutes).) According to expert witness David Shaw:

Basing the diversion rate for the new point of diversion on the average water sup-

ply available indicates the intent to divert all water available at the new point of

diversion during periods of average or lower flows in [the] Creek. Without rec-

ords of historical diversions by the Applicant it will not be possible to determine

if other diversions will be reduced to compensate for the additional diversion of

water at the proposed new point of diversion.
(Ex. 117, p. 2 (Shaw report).)
C. Waste Water Reuse

There was testimony suggesting the District diverts the entire flow of the Creek at multi-
ple locations upstream of the Roland Rights. Presumably, the District believes the Creek down-

stream of these diversions consists entirely of irrigation return flow and, therefore, that this limits

Protestant’s rights. A careful reading of prior judicial opinions demonstrates this is not the case.
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1. The Roland Rights Are Decrecd Water Rights

Even if the Roland Rights have historically diverted water already used for irrigation as a
Jactual matter, this does not weaken the Roland Rights as a legal matter. “The moment the [ca-
nal] company permits water to go into that natural channel for the purpose of merely letting it
run into Snake river, such water becomes public property, subject to appropriation.” Twin Falls
Canal Co. v. Damman,‘ 277 F. 331, 332 (D. Idaho 1920).

The Roland Rights are partial decrees for diversions of water from the Creek, with priori-
ty dates in 1920 and 1948. (Exs. 112, 113 (partial decrees).) They are diverted outside of the
District and downstream of all of its points of diversion. The composition of the Creek at the
Roland Rights is irrelevant, because they are diversions of water that is “public property, subject
to appropriation” at the Roland points of diversion.

US. v Haga; 276 F. 41 (D. Idaho 1921), does not change this conclusion. Haga was a
priority dispute over water diverted by the defendant from Eight Mile Creek, a tributary to the
Boise River fed by irrigation seepage derived from plaintiff’s upstream Boise River diversions.
Id. at 41-42. Haga specifically relied upon the fact that the waters in Eight Mile Creek were no
longer “flowing in their natural channels” (i.e., the Boise River) to hold they were not subject to
appropriation by defendant under Idaho statute. /d. at 44. In addition, the plaintiff had Boise
River diversions and patrons to serve downstream of defendant’s Eight Mile Creek diversions.
Id. at42. 44,

Neither of these important aspects of Haga characterizes this case. Water diverted from
the Creek under the Roland Rights is still diverted from its “natural channel,” and the District has
no patrons to serve downstream of the Roland Rights. Given that Haga is not even a transfer

case to begin with, it does not inform the Department’s evaluation of the Application.
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2. The Right to Recapture Waste Water Does Not Vitiate Injury and Enlargement

The Protestant does not dispute the general right of the District to recapture and re-use
waste water through its existing points of diversion. See, ¢.g., Hidden Springs Trout Ranch, Inc.
v. Hagerman Water Users, Inc. 101 1daho 677, 680 (1980). Instead, he challenges the addition
of a new point of diversion intended to divert more water than the District has historically divert-
ed. The question here is, Does the general right to recapture waste water vitiate the statutory cri-
teria in Section 42-222? According to Idaho courts, the answer is, “no.”

In Colthrop v. Mountain Home Irr. Dist., the plaintiff alleged it relied on defendant’s
waste water, and was therefore damaged when defendant ceased irrigating its ranch. 66 Idaho
173, 175 (1945). The plaintiff sued for mdnetary damages and for an injunction requiring the
defendant to resume irrigating its ranch. /d. at 175-77. Critically, in addition to utilizing the de-
fendant’s waste water, the plaintiff had its own decreed water rights. Id. at 175. The Idaho Su-
preme Court stated:

The injury which [plaintiff] urges against the right of [defendants] to change the

point of diversion and place of use of the [defendant’s] water is not the kind of an

injury that will prevent the making of the change. To prevent a change in the

point of diversion and place of use of water, the injury, if any, must be to a wa-

ter right. In the case at bar, it must be kept in mind, [plaintiff] does not plead that

a change in the point of diversion and place of usc of the [defendant’s] water

would in any way injure the water or the right to use the water, decreed to the

[plaintiff’s] ranch. Undoubtedly, if a change of the point of diversion and place

of use of the [plaintiff’s] water actually injured [plaintiff’s] use or right to use

the water decreed to the [defendant’s] ranch, the change could not be made.

Colthrop, 66 1daho at 180-81 (emphasis added); see also A&B Irr. Dist. v. Aberdeen-American
Falls Ground Water Dist., 141 1daho 746 (2005) (affirming subordination of enlargement diver-
sions of waste water to junior rights).

The Roland Rights are “decreed” water rights. (Exs. 112, 113 (partial decrees).) Under

Colthrop, they are therefore entitled to protection from injury in a transfer proceeding.
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The Idaho Supreme Court’s subsequent decision in Application of Boyer, 73 ldaho 152
(1952), does not change this outcome. In Boyer, a water right owner sought to move its water
rights “approximately 18 or 20 miles down river.” Jd. at 155. The Big Lost River Irrigation Dis-
trict opposed the transfer, “portraying the repetitious horrendous effect upon the water table, urg-
ing that if this application be granted, others will follow suit....” /d. at 160-61. According to the
District, “there would be no injury to any particular individual, but there would be general injury
and damage because...there would be a tendency to lower the water table....” /d. at 161-62.

The protestant’s “general” concerns in Boyer are not the type of injury analysis contem-
plated by Section 42-222(1), and Boyer therefore does not stand for a broader proposition limit-
ing the Department’s analysis of the Application. “Where, as here, a transfer results in the di-
minishment of return flow to a water source due to the consumptive use of that return flow by
downstream water users, an affected junior appropriator may appropriately complain of injury,

not enlargement.”™

Rangen, at 9.

There is another critical distinction between Boyer and the Application: Even if Boyer
extends to transfers adding a point of diversion, Boyer only addresses injury, not enlargement.
Indeed, the enlargement critgrion was added to Section 42-222(1) in 1969, after Boyer was de-
cided. See S.L. 1969, ch. 303, § 2, p. 905.

Other cases recognizing the general right to recapture waste water do not involve trans-

fers and are therefore not relevant. See, e.g., Hidden Springs Trout Ranch, Inc. v. Hagerman

2 The “not enlargement” language does not affect the evaluation of enlargement here. A critical distinc-
tion between Rangen and this case is that, in Rangen, it was “undisputed that the transfer will not result in
an increase in the rate of diversion or duration of diversion of the original right.” /d. at 7. The narrow
“enlargement” question in Rangen was whether consumptive use of return flows by other water right
owners after the transfer constituted enlargement. Id. at 9. The Rangen court held that because Section
42-222(1) prohibits enlargement of “the original right,” it does not prohibit additional consumptive use of
return flows by water users with separate water rights. /d. at 9-10. Here, consumptive use will increase
under the District’s “original” rights. because District patrons do not own separate water rights.
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Water Users, Inc.. 101 1daho 677 (1980) (piping of ditch); Reynolds Irr. Dist. v. Sproat, 70 1daho
217 (1950) (priority dispute over water diverted from drainage ditch); Sebern v. Moore, 44 1daho
410 (1927) (priority disputc): U.S. v. Haga, 276 F. 41 (D. Idaho 1921) (priority dispute).
D. Fiduciary Duties

The fiduciary duty issuc raised by the District is irrelevant to the criteria in Section
42-222(1). Roland will address this issuc if and when it is raised in the appropriate forum.

ITII. CONCLUSION

The Application proposcs to add a new point of diversion for the express purpose of di-
verting more water than the District has historically diverted, in order to prevent that water from
remaining in the Creek or reaching the Wilson diversion. This will result in enlargement of the
District’s water rights and injury to the Roland Rights. The District’s general right to recapture
waste water does not limit the injury and enlargement criteria in a transfer. Therefore, the

Protcstant respectfully requests the Department deny the Application.

DATED THIS 1* day of March, 2018.

Varin Wardwell LLC

Lawrence
Atlorncys for Thomas G. Roland, et al

DATED THIS 1* day of March. 2018.

Masingill Law, P.A.

’9(/\%'\%%/1,&% Zr\

Eben T, Masingill
Attorneys for Thomas G. Roland et al
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CERTIFICATE OF SERVICE

I hereby certify that on this 1¥ day of March. 2018, I caused the original of this document to
be filed with the state office of the Idaho Department of Water Resources via hand delivery and a

true and correct copy of the foregoing 1o be served by the method indicated below, and addressed
to the following:

Albert P..Barker U.S. Mail

Barker Rosholt & Simpson LLP E-Mail

PO Box 2139 _ X _Hand Delivery
Boise, Idaho 83701-2139 Fax
apb@idahowaters.com

Eben T. Masingill _X _U.S. Mail
MASINGILL LAW, P.A. E-Mail

P.O. Box 467 Hand Delivery

25 West Commercial St. Fax (208) 414-0490
Weiser, 1daho 83672

eben@masingilllaw.com

Bl

Dylan B{/Lawrence
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