
 
 Rulemaking and Public Comment Summary - Page 1 

 
Docket Number: 58-0102-1502 
Effective Date: 2017 Sine die 
Rules Title: Water Quality Standards 
Agency Contact and Phone: Barry Burnell, 373-0194/Jason Pappani, 373-0515 

 
 Public Notice 
Hearings:  [ ]Yes [X] No 
Locations and Dates:  N/A 
Written Comment Deadline:  10/6/17 
  

Descriptive Summary of Rule as Initially Proposed:   
This rulemaking has been initiated to update DEQ’s existing hardness dependent criteria by using EPA’s 2007 
304(a) copper criteria. This update is a Reasonable and Prudent Alternative identified in National Oceanic and 
Atmospheric Administration’s (NOAA) biological opinion (BiOp) on Idaho’s criteria for toxic substances to support 
aquatic life.  
 
The toxicity of copper to aquatic life is highly variable depending on physicochemical factors within a water body. 
The effect of hardness on metal toxicity has long been acknowledged as one such factor and is reflected in DEQ’s 
current hardness dependent criteria, whereby the acute and chronic criteria are determined based on the total 
hardness of the receiving water body. However, DEQ’s current hardness dependent criteria do not take into account 
the effects of other physicochemical properties of the receiving water body which affect toxicity, leading to DEQ’s 
current criteria being either over- or under-protective of aquatic life.  
 
This action is identified in NOAA’s BiOp on Idaho’s criteria for toxic substances to support aquatic life. This BiOp 
concluded that the current copper criteria were not always protective of aquatic life and would result in adverse 
modification of critical habitat. NOAA’s recommendation is to use EPA’s 2007 304(a) copper criteria, which uses 
other physicochemical properties of the water (e.g., pH, dissolved organic carbon, etc.) to predict water-body 
specific criteria known as the Biotic Ligand Model (BLM). NOAA has called for state adoption and EPA approval or 
EPA promulgation of these criteria by May 2017.  Because of this, DEQ’s 2014 triennial review identified revision of 
the aquatic life criteria for copper as a high priority. By adopting a copper criterion based on the BLM, DEQ will be 
able to use the most current state of the science to ensure that the criteria are more precise and are neither 
unnecessarily burdening dischargers nor increasing risk to aquatic life. 
 
This proposed rule replaces the existing hardness dependent criteria for copper with a similar, albeit more detailed, 
modeled approach.  Additionally, the proposed rule references the “Implementation Guidance for the Idaho Copper 
Criteria for Aquatic Life: Using the Biotic Ligand Model”, available at www.deq.idaho.gov/58-0102-1502, which 
details procedures for implementing the criteria including determining minimum data requirements for BLM inputs 
and guidance for estimating protective criteria when data are incomplete or absent.  
 
Idahoans that recreate in, drink from, or fish Idaho’s surface waters, and any who discharge pollutants to those 
same waters, may be interested in commenting on this proposed rule.  After consideration of public comments, DEQ 
intends to present the final proposal to the Board on November 16, 2017, for adoption of a pending rule.  The rule is 
expected to be final and effective upon the conclusion of the 2018 legislative session if adopted by the Board and 
approved by the Legislature. 
 
DEQ recommends that the Board adopt the rule, as presented in the final proposal, as a pending rule with the final 
effective date coinciding with the adjournment sine die of the Second Regular Session of the Sixty-fourth Idaho 
Legislature. The rule is subject to review by the Legislature before becoming final and effective. 
 

Negotiated Rule Making: [X] Yes   [ ] No 
 
The Negotiated Rulemaking Summary is attached. 
 
  
Relevant Statutes: Sections 39-105, 39-107, and 
39-3601 et seq., Idaho Code 
 
 
Idaho Code § 39-107D Statement: This rule does not 
regulate an activity not regulated by the federal 
government, nor is it broader in scope or more stringent 
than federal regulations. 
 
Costs To the Agency: DEQ expects to incur some 
initial training costs, in addition to normal rulemaking 
costs. Once the rule is adopted, DEQ expects no 
changes in agency operational costs or staffing.  
 
Costs to the Regulated Community: The costs will be 
dependent upon the water body and data requirements. 
The proposal is to base the new copper criterion on the 
peer reviewed Biotic Ligand Model (BLM).  The BLM 
calculated criteria are more dependent on dissolved 
organic carbon (DOC); therefore, facilities discharging 
into waters with high DOC or that also discharge DOC 
are likely to see relaxed criteria. For discharges to 
waters with low DOC, adoption of the new criteria may 
result in increased treatment requirements and 
increased costs for owners of those facilities.  
 
Calculation of the BLM criteria requires more inputs 
than the existing hardness based criteria. Dischargers 
will likely see increased costs associated with 
compliance monitoring associated with the additional 
data requirements needed to calculate the BLM criteria. 
There are currently 20 facilities with NPDES discharge 
limits for copper that may be affected by this 
rulemaking. Of these, 10 are wastewater treatment 
plants, 2 are aquaculture facilities, and 8 are mines. 
Since wastewater treatment plants and aquaculture 
facilities generally discharge DOC, they are likely to 
see an increase in criteria values for copper; mines are 
likely to see a decrease in criteria values. 
 

http://www.deq.idaho.gov/media/60180619/58-0102-1502-implementation-guidance-copper-criteria-0817.pdf
http://www.deq.idaho.gov/media/60180619/58-0102-1502-implementation-guidance-copper-criteria-0817.pdf
http://www.deq.idaho.gov/58-0102-1502
http://www.deq.idaho.gov/media/60180616/58-0102-1502-negotiated-rulemaking-summary.pdf
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Temporary Rule  [ ] Necessary to protect public health, safety or welfare 

[ ] Compliance with deadlines in amendments to governing law or federal programs 
[ ] Conferring a benefit 

 
 
Docket Number: 58-0102-1502 
 
 
 Section 

 
 Section Title 

 
Summary of Rule Changes Based on Public Comment 
 
  
 
 
 
 

004. Incorporation by Reference. This section has not been revised.  No comment received. 
 

210. Numeric Criteria for Toxic Substances for Waters 
Designated for Aquatic Life, Recreation, or Domestic 
Water Supply Use 

Subsection 210.03.c.v. has been revised.  DEQ’s Response to 
Comments is attached. 

  



1 

Department of Environmental Quality 
Water Quality Standards, IDAPA 58.01.02 

Docket No.  58-0102-1502 

Negotiated Rulemaking Summary 
Idaho Code § 67-5220(3)(f) 

This rulemaking has been initiated to update copper criteria for aquatic life. 

The Notice of Negotiated Rulemaking was published in the October 2015 issue of the Idaho Administrative Bulletin, and a preliminary draft 
rule was made available for public review. Nine negotiated rulemaking and guidance development meetings were held between October 28, 2015, 
and July 18, 2017. Key information was posted on the DEQ rulemaking web page and distributed to the public. Members of the public participated 
in the negotiated rulemaking process by attending the meetings and by submitting written comments. 

All comments received during the negotiated rulemaking process were considered by DEQ when making decisions regarding development 
of the rule. For comments that were not incorporated into the draft rule, DEQ’s response to those comments is attached. At the conclusion of the 
negotiated rulemaking process, DEQ formatted the final draft for publication as a proposed rule in the Idaho Administrative Bulletin. The 
negotiated rulemaking record, which includes the negotiated rule drafts, written public comments, documents distributed during the negotiated 
rulemaking process, and the negotiated rulemaking summary, is available at www.deq.idaho.gov/58-0102-1502. 

http://www.deq.idaho.gov/58-0102-1502
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DEQ’s Response to Comments/Negotiated Rulemaking Summary 
Docket No. 58-0102-1502 

 
Commenter 1 – U.S. Environmental Protection Agency (EPA)  
Commenter 2 – National Marine Fisheries Service (NMFS)  
Commenter 3 – Copper Development Association   

 
Rule 
Section/ 
Subject 
Matter 

C
o
m
m
e
n 
t 
e 
r 

Comment Response 

Subsection 
210.01 

1 
2 

Implementation procedures and default criteria values should be in 
rule (rather than guidance) and should be legally binding. 
   

Providing implementation procedures in guidance allows for flexibility and for permit 
writers, dischargers, and DEQ assessors and TMDL writer’s to take advantage of novel 
approaches, such as the fixed monitoring benchmark, to develop effluent limits. 
Implementation procedures for the Biotic Ligand Module (BLM) are provided in 
separate guidance document and more generally in the IPDES effluent limit 
development guidance. 
By adopting the copper BLM DEQ is setting criteria for copper. DEQ does not believe 
there is a need for a secondary or backup copper criterion, and expects this could lead 
to confusion as to which criterion really applies. So called “default criteria” are 
intended to address the situation of insufficient data to employ the BLM. This is a 
minor need, one that can be avoided by collection of the necessary input data to the 
BLM. DEQ has set up a process in guidance that encourages the gathering of data 
needed to run the BLM such that whatever utility there may be at the outset will 
diminish as the affected public gain experience with the BLM. 

Subsection 
210.01 

1 
2 

Recommend using estimated input parameter data when measured 
data are unavailable, use of values or approach from EPA’s missing 
parameters document.1 

Use of conservative inputs for individual inputs leads to the unrealistic situation in 
which the resulting criteria represent no real waters. DEQ prefers use of conservative 
criteria based on actual data rather than using estimated inputs. Further, DEQ will not 
reference draft documents (such as the EPA missing parameters report – which is not a 
final document) as they are subject to revision. 
 
 
 

                                                           
1 EPA (US Environmental Protection Agency). 2016. Draft Technical Support Document: Recommended Estimates for Missing Water Quality Parameters for Application in EPA’s Biotic Ligand Model. Washington DC: EPA, 
Office of Water. EPA-820-R-15-106. Available at https://www.epa.gov/sites/production/files/2016-02/documents/draft-tsd-recommended-blm-parameters.pdf. 
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Subsection 
210.03 

1 
2 

Recommend additional language in rule stating that BLM criteria will 
be based on location and time when copper bioavailability is greatest, 
and that applicable criteria for any site will be based on the lowest 
time-specific modeled criteria.  
Recommend :  

(1) Calculation of criteria or reconciling multiple instream water 
quality criteria (IWQC) in a manner that is protective of 
designated uses at all times, including under the most 
bioavailable or toxic conditions;   

(2) requiring a determination of when and where the most 
bioavailable conditions occur; and  

(3) ensuring sufficiently representative data are collected. 

The BLM provides estimates of protective copper concentrations based on site-specific 
input parameters, known as Instantaneous Water Quality Criteria (IWQC). By 
definition, an IWQC is protective of conditions at the time that the data were collected. 
Adopting in rule a procedure that reconciles multiple variable IWQCs and applies the 
lowest IWQC at all times is inconsistent with the science and time-specific nature of 
the BLM, and could result in the nonsensical situation where Idaho would be 
identifying waters as impaired by copper and investing limited state resources into 
TMDLs for waters where toxic copper conditions are never encountered. 
 
DEQ continues to maintain that the applicable criteria at any given time are the 
associated IWQCs derived from concurrent samples of input parameters. 
 
 

Subsection 
210.01 

1 Recommend removing reference values from table. Reference values are included for illustrative purposes and are consistent with all 
relevant toxics criteria, e.g. hardness dependent metals criteria. DEQ believes that 
Idaho WQS users are familiar with the use of reference values and understand that the 
footnotes direct the user to the appropriate equation or, in this case, model. 

 3 Use of 1-hour averaging time for acute criterion is overprotective; 
the 24-hour averaging period is sufficient to be protective of aquatic 
life 

The 1-hour averaging period for copper is consistent with the averaging period for 
acute criteria for other toxics. 
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DEQ’s Response to Comments 
Proposed Rule Docket No. 58-0102-1502 

 
Commenter 1 – Kinross DeLamar Mining Company 
Commenter 2 – Treated Wood Council/Western Wood Preservers Institute 
Commenter 3 – US Environmental Protection Agency 

 
C 
o 
m
m 
e 
n 
t  
# 

Rule 
Section/ 
Subject 
Matter 

C
o
m
m
e 
n 
t 
e 
r 

Comment Response 

1. 210.01 1. The proposed rule does not clearly state the specific copper aquatic life criteria 
applicable to surface waters in the State. Rather, the regulated community must 
interpret guidance to discern applicable criteria. The rule should clearly specify 
which copper criteria applies [sic] to which waters. 

The proposed copper criteria revision is for performance-based criteria 
using the biotic ligand model (BLM) to derive site- and time-specific 
criteria using site- and time-specific ambient conditions. Therefore, it is not 
possible to identify waterbody specific numeric criteria in rule. 
 

2. Guidance 1. The Implementation Guidance for the Idaho Criteria for Aquatic Life, a 
guidance document cited in the proposed rule, recommends 24 consecutive 
monitoring events (one per month) for the above mentioned parameters of a 
surface water to determine acceptable BLM-Cu based criteria. This represents 
a significant increase in monitoring requirements for NPDES permit holders 
compared to monitoring based on the current criteria. 
 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance.  
 
DEQ acknowledges that increased monitoring will be required in order to 
derive BLM based criteria, and that this increase may be significant. 

3. Guidance 1. This conservative criterion was developed using data collected during a 
statewide monitoring program that consisted of monitoring the required 
parameters during one sampling event at 200 surface water locations. It should 
be noted that no samples were collected in the southwestern corner of the State 
in the Owyhee river basin. Kinross recognizes this was a large monitoring 
effort completed by the state and commends their efforts; however, this 
method lacks scientific rationale by implying regionally scaled criteria based 
on a single sampling event to a single waterbody lacking water quality data. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance.  
 
While it is true that DEQ did not collect samples at all locations or within 
every river basin in the state, we believe that the analysis provided in the 
Statewide Monitoring for Inputs to the Copper Biotic Ligand Model1 
demonstrates that conservative, protective criteria can be estimated from 
limited statewide monitoring. 
 
The purpose of the monitoring effort was not to identify numeric criteria 
for all waters of the state, but rather to provide estimates of conservative, 
protective concentrations of copper that could be used in the absence of site 

                                                           
1 DEQ (Idaho Department of Environmental Quality). 2017. Statewide Monitoring for Inputs to the Copper Biotic Ligand Model. Boise, ID: DEQ. 
http://www.deq.idaho.gov/media/60180618/58-0102-1502-statewide-monitoring-inputs-copper-biotic-ligand-model-0817.pdf  

http://www.deq.idaho.gov/media/60180618/58-0102-1502-statewide-monitoring-inputs-copper-biotic-ligand-model-0817.pdf
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specific data.  
 
The proposed rule states that any criteria derived from sufficient 
representative site data would supersede any conservative criteria estimates 
(see Subsection 210.03.c.v.(4)).  
 

4. 210.01 1. Kinross is unaware of any documented impacts from copper in the Jordan 
Creek subbasin or generally elevated copper concentrations. It is arbitrary to 
establish new copper criteria for waterbodies absent data indicating current 
criteria is not protective. The use of the BLM-Cu derived criteria may be 
appropriate for certain streams and for protection of certain endangered aquatic 
species; however, it is unjustified and would require an excessive monitoring 
effort for waters where there is no documented impact to aquatic life caused by 
copper or any endangered species present such as the Jordan Creek watershed. 

States implementing the Clean Water Act are required to consider EPA 
304(a) criteria under federal regulations.2  
 
The proposed rule is an update to statewide copper criteria and is based on 
updated toxicity information and updated EPA 304(a) guidance which 
demonstrates that 1) the previous, hardness based copper criteria were not 
adequately protective of aquatic life; and 2) use of the BLM is a better 
predictor of copper toxicity and is protective of aquatic life.3  
 
In order to apply the updated criteria to only certain waters where aquatic 
life is impaired by copper would require DEQ to develop site specific 
criteria for waters where the statewide criteria would not apply. The BLM 
derived instantaneous water quality criteria are essentially a site specific 
criteria for that waterbody. 
 

5. 210 
Guidance 

1. It is unreasonable to expect inactive and remote facilities to undergo the 
assumed intricate instream monitoring program in order to determine 
applicable aquatic life criteria for surrounding waterbodies, especially when 
these waters are not impacted by copper. Kinross advocates for the current 
hardness-based criteria absent an identified copper impact to a subbasin or in 
watersheds where endangered species are present. 

While DEQ acknowledges that monitoring at remote locations would 
require significant resources, we do not believe that the absence of a copper 
impairment is sufficient to preclude adoption of a protective criterion. DEQ 
has attempted to provide dischargers with alternatives to monitoring 
through the implementation guidance, and would allow application of 
conservative criteria estimates in the absence of representative samples. 

                                                           
2 40 CFR 131.20(a). 
3 EPA (US Environmental Protection Agency). 2007. Aquatic Life Ambient Freshwater Quality Criteria – Copper: 2007 Revision. Washington, DC: EPA, Office of Water. EPA-822-R-
07-001.  https://nepis.epa.gov/Exe/ZyPDF.cgi/P1000PXC.PDF?Dockey=P1000PXC.pdf  

https://nepis.epa.gov/Exe/ZyPDF.cgi/P1000PXC.PDF?Dockey=P1000PXC.pdf
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Continuing to use the hardness-based criteria in areas without copper 
impairments would require development of site-specific criteria to 
demonstrate that the hardness-based criteria are protective of the resident 
species within each subbasin. The current state of knowledge on copper 
toxicity and the predictive ability of the hardness based copper criterion 
suggest that this would not be scientifically defensible without site-specific 
toxicity studies.  
 

6. Guidance 2. IDEQ’s recommendation to use the minimum daily pH measurement for 
continuously recorded pH data is inconsistent with the stipulation that all BLM 
parameters should be “collected in a single place and time.”  Selecting the 
lowest pH value of a continuous pH record and applying it with data for other 
parameters collected at a different time may lead to input of inaccurate pH 
values or atypical stream conditions into the BLM.  In addition, the 
recommendation to use the minimum would not be appropriate for 
determination of a chronic standard 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance.  
 
We agree that samples should be collected at the same time and suggest 
that continuous pH data should be used to inform timing of monitoring or 
to demonstrate that values would be protective.  
 
Section 5.2 of the guidance has been revised: 
When continuous data are available, the timing of sampling should 
coincide with minimum daily pH values. should be used to generate BLM 
criteria. 
 
 

7. Guidance 2. In some cases, the minimum could actually reflect pH values that are not 
indicative of typical daily pH ranges (for example, minimum values recorded 
due to sensor malfunctions or pH probe exposure to air). 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
Spurious results from probe malfunctions or inappropriate placement of the 
probe should not be used; this should be clearly stated in all applicable 
QAPPs and SOPs for monitoring programs. 

8. Guidance 2. We recommend that IDEQ adjust its recommendation to use the 90 percent 
lower confidence limit on the mean of the pH values collected in a 24-hour 
period, rather than the minimum daily pH measurement.  Alternatively, a 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
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continuous pH data set could be analyzed for diel patterns, and timing for 
collection of the full suite of BLM parameter inputs could be targeted for the 
time of day when pH is expected to be lowest. 

The guidance does provide for flexibility and would allow users to propose 
alternatives to minimum values such as the 90 percent lower confidence 
limit, provided the user is able to demonstrate that use of that value would 
be sufficiently representative of the site conditions and protective of 
aquatic life. 
 

9. Guidance 2. The Implementation Guidance should emphasize the importance of using input 
parameters from a single place and time to determine each IWQC, and 
specifically address data needs for development of a chronic standard where 
this may differ from those of an acute standard. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
Section 5.1 of the guidance document states that:  
 
When using the BLM to implement the Idaho copper criteria for aquatic 
life, a sample refers to a complete set of BLM input parameters as 
described in Table 1, collected at a single place and time. 
 
DEQ believes that this statement adequately emphasizes that input 
parameters should be from a single place and time to determine each 
IWQC. 
 
DEQ does not intend for users to develop separate monitoring efforts for 
derivation of acute and chronic criteria; users should be able to design 
monitoring plans to address both. 
 

10. Guidance 2. Although IDEQ does define a sample as “collected in a single place and time” 
for the purposes of BLM inputs in the last paragraph of Section 5.1, we request 
the addition of a statement to the Implementation Guidance to emphasize that 
BLM input parameters for each IWQC should be based on concurrently 
measured water quality data grouped by location.  Users should not “mix-and-
match” data across time or locations to incorporate the lowest pH or lowest 
DOC values, if the complete set of input parameters are not measured at the 
same time. In addition, because the data needs may differ for an acute standard 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
 
See responses 8 and 9 above. 
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and a chronic standard, we suggest changing the text quoted above to “BLM 
input measurements shall be planned to capture the most bioavailable 
conditions for copper relevant to the criteria being evaluated.” 

11. Guidance 2. BLM users in Idaho will benefit from specific guidance on field methods, and 
the option to use State-authored standard operating procedures (SOPs). 
…Users should be provided the option of employing the State’s default SOPs, 
or preparing comparable method-specific SOPs in their site-specific QAPP.  
Further, IDEQ could direct users to guidance on the preparation of QAPPs and 
sampling and analysis plans that would enable users to meet the State’s 
expectations without a lot of trial and error. Also, in addition to providing 
specifications for analytical methods, preservatives, hold times, and reporting 
limits presented in Table 1, IDEQ could add specific information regarding 
appropriate field and laboratory QA/QC sample requirements and precision 
and accuracy targets for samples. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
It is not DEQ’s policy to provide SOPs and QAPPs for outside entities. 
 
For information on what is considered appropriate see Water Body 
Assessment Guidance4, DEQ Quality Management Plan5, and the QAPP 
prepared for DEQ’s statewide monitoring effort6. 
 
 
 
 
  

12. Guidance 2. We request clarification of recommended dissolved organic carbon (DOC) 
sample filtration procedures discussed in Implementation Guidance, Section 
5.2 Special Considerations for Monitoring pH and DOC. … Implementation 
Guidance does not specify precision targets, nor does it direct the reader to a 
separate reference with that information.  IDEQ suggests flushing sample 
filters prior to sampling, and/or collecting whole-water samples for DOC for 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
For more discussion on possible procedures to control for contamination 
see negotiated rulemaking presentation7 and comment letter8 prepared by 
Chris Mebane, USGS. 

                                                           
4DEQ (Idaho Department of Environmental Quality). 2016. Water Body Assessment Guidance, 3rd Edition. Boise, ID: DEQ. http://www.deq.idaho.gov/media/60179244/water-
body-assessment-guidance.pdf 
5 DEQ (Idaho Department of Environmental Quality). 2016. Quality Management Plan. Boise, ID: DEQ. http://www.deq.idaho.gov/media/60180002/deq-quality-management-
plan-2017.pdf  
6 DEQ (Idaho Department of Environmental Quality). 2016. Quality Assurance Project Plan (QAPP) Statewide Monitoring for Inputs to the Copper Biotic Ligand Model (BLM).  
Boise, ID: DEQ. 
7 http://www.deq.idaho.gov/media/60178564/58-0102-1502-usgs-presentation.pdf 

http://www.deq.idaho.gov/media/60179244/water-body-assessment-guidance.pdf
http://www.deq.idaho.gov/media/60179244/water-body-assessment-guidance.pdf
http://www.deq.idaho.gov/media/60180002/deq-quality-management-plan-2017.pdf
http://www.deq.idaho.gov/media/60180002/deq-quality-management-plan-2017.pdf
http://www.deq.idaho.gov/media/60178564/58-0102-1502-usgs-presentation.pdf
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filtration at an analytical laboratory.  However, 40 CFR 136 requires that 
National Pollutant Discharge Elimination System (NPDES) compliance 
monitoring samples must be filtered in the field.  IDEQ acknowledges this 
conflict between its DOC filtration recommendation and NPDES requirements, 
yet the Implementation Guidance does not provide a clear path forward for 
entities that conduct NPDES compliance monitoring.  In addition to the need 
for this information, the Implementation Guidance should specify how a 
correction would be made if filters were found to be a source of DOC, and how 
many filter blanks are needed to quantify the DOC “contamination” introduced 
by the filter. 

 
DEQ is unable to supersede the requirements for field filtration as defined 
in federal regulations related to NPDES compliance monitoring in either 
rule or in guidance.  
 
Users that desire to deviate from the requirements of 40 CFR 136 may 
follow federal guidelines for approval of alternate test procedures. 
 

13. Guidance 2. The Implementation Guidance should clarify the meaning of “representative” 
areas for sampling, and the specific conditions that would justify upstream 
sampling. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
5.3.1 states that: 
 
When determining the representativeness of a location to an AU, DEQ 
assessors will consider differences in activities and discharges within the 
AU. 
 
Generally, for ambient monitoring, this means monitoring locations should 
be sited to capture the range of conditions and discharges that one represent 
the entire assessment unit. 
 
For monitoring to determine criteria for use in effluent limit development 
(Section 5.3.2), the guidance recommends that monitoring be sited in order 
to  
 
characterize site-specific conditions characterize site-specific conditions 
within the effluent’s receiving water.  

                                                                                                                                                                                                                                                                                             
8 http://www.deq.idaho.gov/media/60179624/58-0102-1502-mebane-comment-1216.pdf  

http://www.deq.idaho.gov/media/60179624/58-0102-1502-mebane-comment-1216.pdf
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In instances where there are multiple downstream dischargers, tributary 
waters, issues of safe access, or trespass concerns with sampling areas 
downstream, users may need to sample upstream of the discharge to 
adequately characterize site specific conditions of the effluent’s receiving 
water. 
 

14. Guidance 2. Please provide additional clarity regarding the minimum number of samples 
and sample collection frequency required for input to the BLM. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
See Section 5.4 of the guidance document for discussion on minimum 
sampling requirements. 
  

15.  2. In Section 5.4.1, the draft Implementation Guidance notes that “Generally, 24 
consecutive, monthly IWQCs calculated over the course of 2 years would be 
considered appropriate to characterize seasonal variability for any single 
location,” but that fewer or more samples may be needed based on the 
environmental conditions at the time of sampling, the representativeness of 
stream flow at the time of sampling in comparison to the historical flow record, 
and site safety considerations.  This flexible guidance allows regulators and 
entities to develop individual sampling plans for sites with variable conditions 
(e.g. flood or drought).  However, the Implementation Guidance should 
thoroughly list the specific conditions under which such flexibility is possible.  
It should also clearly identify the process for entities to address questions to 
IDEQ related to temporal sampling requirements.    

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
The default should be 24 monthly samples. The guidance provides for use 
of less frequent or shorter monitoring windows when justified (see Section 
5.4.1:  
 
Monthly sampling may not be possible at some sites in Idaho due to 
accessibility and safety considerations. For locations where monthly 
sampling is not practical, effort should be made to minimize the time 
period when there are no samples collected. 
 
The guidance does not provide a list of specific conditions when 24 
consecutive months of monitoring may not be feasible because it would not 
be possible to foresee all situations that would prevent monitoring, or 
possible data quality issues that would limit the available dataset. The goal 
is to not limit the approaches that can be used, but rather to allow for use of 
any monitoring approach that can be demonstrated to be sufficient to 
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capture variability and critical conditions. 
 

16. Guidance 2. IDEQ further notes on p. 20 that “[w]henever data are available, users should 
use longer datasets to fully capture temporal variability at any given site.”  
This suggestion is too open ended and may lead entities to incur sample 
collection and analytical costs with no actual benefit such as improved 
understanding of temporal variability.  We recommend modifying the language 
in the above sentence by replacing the word “should” with “may.” 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
The key statement is “whenever data are available”- the guidance suggests 
using all available data, not requiring additional sampling. 

17. Guidance 2. In addition, the conditions under which multiple sampling events across 
multiple months and years can be aggregated for the purposes of applying the 
BLM should also be clearly specified.  Such specifics should include whether 
data collected using different protocols or equipment can be aggregated; 
whether all questions of the most appropriate time of day to sample have to be 
resolved before a set of monthly samples can be aggregated; and whether the 
2-year (or greater) data set must be continuous across the 24 months to be 
aggregated. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
DEQ will rely on our Existing and Readily Available Data Policy9 to 
determine allowable data. Generally, decisions will be based on only Tier 1 
data. 

18. Guidance 2. Regardless of any actual limit, we suggest that the final  
Implementation Guidance specify the allowable age of BLM input data. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
See response #17 above. 

19. Guidance 2. In Section 5.5.2 (p. 21), IDEQ presents the general concept of using a 
“conservative percentile” of IWQC values to select a criterion from multiple 
IWQC values collected over time.  The option provided in Section 5.5.2 would 
be clearer if IDEQ included an example using real stream or hypothetical 
stream data to illustrate the mechanics of how this option could be applied. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
The inclusion of further examples may be incorporated in future revisions 
of the guidance document, as more time-series data become available 
throughout Idaho. 
 
Figure 11 of the guidance document presents data from the Boise River 

                                                           
9 DEQ (Idaho Department of Environmental Quality). 2016. Water Body Assessment Guidance, 3rd Edition. Boise, ID: DEQ. http://www.deq.idaho.gov/media/60179244/water-
body-assessment-guidance.pdf 

http://www.deq.idaho.gov/media/60179244/water-body-assessment-guidance.pdf
http://www.deq.idaho.gov/media/60179244/water-body-assessment-guidance.pdf
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with reference lines for the minimum and 10th %ile of the IWQCs. This 
demonstrates how both the minimum of IWQCs and 10th %ile of IWQCs 
compare to actual calculated BLM IWQCs and copper concentrations. 
 
This was also discussed at the December 11, 2015 negotiated rulemaking 
meeting, using data from the South Fork Coeur d’Alene River (see slides 
14 – 18, 35 – 37).10  In this example, there were two IWQCs that were 
lower than the 10th percentile of IWQCs from the dataset within 27 months, 
while selection of a value just below the 10th percentile (CCC of 0.58 µg/L) 
would be sufficiently protective (Slide 18).   
 
 

20. Guidance 2. Please consider revising the title of Section 5.3.3., Statistical Approaches. 
Other sections in 5.5 address statistical methods as well 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
The guidance has been revised as recommended. The title of Section 5.5.3 
has been revised to Other Statistical Approaches. 
 

21. Guidance 2. A definition of “predictable seasonal variability” and/or examples to illustrate 
the concept 
 
Clarification as to how seasonal criteria are addressed in the proposed rule 
(IDAPA 2017) and incorporated into total maximum daily loads discharge 
permits 
 
Clarification as to how critical daily and critical seasonal conditions, as 
described in the last paragraph of Section 5.2, are addressed with seasonal 
criteria (e.g., the specific dates or conditions that constitute each season, the 
temporal extent of shoulder seasons, etc.). 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
Rule specifies that the IWQC is the criterion, so seasonal limits must 
demonstrate that they will not lead to exceedance of any applicable IWQC 
during that seasonal timeframe. 
 
This language is intended to allow for tiered effluent limits and TMDL 
targets analogous to flow-tiered approaches used in effluent limit 
development. 

                                                           
10 http://www.deq.idaho.gov/media/60177691/58-0102-1502-update-copper-criteria-aquatic-life-use-1215.pdf  

http://www.deq.idaho.gov/media/60177691/58-0102-1502-update-copper-criteria-aquatic-life-use-1215.pdf
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22. Guidance 2. …it appears that IDEQ is providing a range of possibilities, but without 
describing all of them in sufficient detail to be implemented.  We request that 
IDEQ either clarify that its preferred approach is the one described in Section 
6.1, or provide additional information regarding the other possible approaches. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
The approach outlined in Section 6.1 is not a preferred approach, but an 
example of an approach that is considered appropriate and protective. DEQ 
will entertain alternatives. DEQ does not intend to list possible approaches, 
but instead provide reference to an acceptable approach (as outlined in 
Section 6.1) and the type of analysis necessary to demonstrate it is 
appropriate (Section 6.1.1, Statewide Monitoring for Inputs to the Copper 
Biotic Ligand Model11). 

23. Guidance 2. We recommend that the last sentence in the second paragraph on page 25 be 
changed to read, “Additionally, if the reasonable potential analysis indicates 
reasonable potential to exceed, the discharger should initiate monitoring of 
BLM input parameters to confirm or refine applicable criteria once sufficient 
data (e.g., 24 monthly samples) are collected.”   

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
The guidance has been revised as recommended. 
 

24. 210.01 
210.03 
Guidance 
 

3. DEQ has stated it does not view the guidance as legally binding. The EPA 
believes it is important to include additional clarification and defined 
procedures in rule if the guidance is not legally binding. Additional clarity on 
this issue would be helpful, since as described in the revised guidance, there 
are several scenarios when this could occur. These include estimated or default 
acute and chronic criteria values provided by DEQ which may be used when 
no data are available or when data do not adequately characterize conditions 
when copper is most bioavailable or when dissolved organic carbon (DOC) or 
pH data are absent. As DEQ states in the revised implementation guidance, 
conservative criteria estimates should be used to estimate critical conditions of 
a waterbody or assessment unit. Additionally, DEQ states that the permit writer 
can use these conservative estimates to perform reasonable potential analysis 
and that these conservative estimates could also be utilized by the Idaho 

By definition, guidance is not legally binding. DEQ has repeatedly stated 
our preference for adopting the 304(a) recommended copper criteria in rule 
and for having implementation procedures detailed in a separate guidance. 
This approach is consistent with other equation and model based criteria, 
and meets the requirements of the Clean Water Act and federal regulations 
for adoption of protective criteria based on sound science and for adoption 
of performance based water quality standards.  This approach has been 
approved by EPA Regions 3 and 7.  See attached EPA approval letters for 
Delaware and Kansas.  In the EPA approval letter for Kansas, the 
discussion regarding adoption of the Copper Biotic Ligand model (BLM) is 
found on pages 7 and 8 of the letter’s enclosure.  
 
The CWA does not require that implementation procedures be stated 

                                                           
11 DEQ (Idaho Department of Environmental Quality). 2017. Statewide Monitoring for Inputs to the Copper Biotic Ligand Model. Boise, ID: DEQ. 
http://www.deq.idaho.gov/media/60180618/58-0102-1502-statewide-monitoring-inputs-copper-biotic-ligand-model-0817.pdf  

http://www.deq.idaho.gov/media/60180618/58-0102-1502-statewide-monitoring-inputs-copper-biotic-ligand-model-0817.pdf
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Pollutant Discharge Elimination System (NPDES) program when developing 
effluent limits for permits in those circumstances where data is insufficient or 
absent. Given how DEQ expects the estimated/default criteria values will be 
used in some circumstances, it seems reasonable to interpret these values as 
essentially legally binding criteria values. 

explicitly in rule, nor does it require EPA approval of these procedures. 
Furthermore, EPA’s 304(a) recommended copper criteria does not specify 
estimated or default acute and chronic criteria values nor does it specify 
any procedures for deriving default acute and chronic criteria values. 
 
We believe that detailing these procedures in guidance is appropriate and 
within federal requirements and guidelines. 
 
It is not reasonable, nor accurate, to interpret recommendations in DEQ’s 
implementation guidance as legally binding criteria. 
 

25. 210.01 
210.03 
Guidance  

3. It is the EPA's understanding that data for the ten input variables/parameters to 
calculate freshwater copper criteria using the BLM (temperature, pH, DOC, 
calcium, magnesium, sodium, potassium, sulfate, chloride, and alkalinity) on a 
waterbody specific basis in Idaho may be currently limited and/or non-existent. 
Therefore, it is particularly important for DEQ to provide legally binding 
default criteria values to be used in lieu of sufficient data at a particular site. 

See above response to comment #24. 
 
While DEQ appreciates EPA’s concern about limited data availability, we 
do not believe that the lack of data requires that DEQ provide legally 
binding default criteria values in rule. Indeed, EPA has approved BLM-
based copper criteria in Kansas and Delaware that do not specify default 
criteria. The very nature of equation or model based criteria means that site 
specific data are required to determine protective criteria values. If EPA’s 
position is that default criteria are required for all equation or model based 
criteria then EPA should consider revising their 304(a) recommendations to 
reflect appropriate default criteria. 
 

26. 210.01 
210.03 
Guidance 

3. A performance-based approach consists of a legally binding methodology that 
provides a transparent, predictable, repeatable, and scientifically defensible 
procedure for the protection of designated uses. This approach relies on the 
adoption of a systematic process (i.e., a criterion derivation methodology) 
rather than a specific outcome. The comprehensive and detailed 
implementation procedures (methodologies, minimum data requirements, and 
decision thresholds) of a performance-based approach establish a clear, 
predictable decision-making framework and have sufficient detail and suitable 

DEQ believes that EPA’s 304(a) copper BLM criterion is performance 
based. Our proposed rule, adopts the BLM to derive copper criteria 
(consistent with the EPA 304(a) recommended copper criteria), thus meets 
the requirements of a performance based approach, that the model is the 
criterion derivation methodology, and that the model is transparent, 
predictable, repeatable, and scientifically defensible. This is consistent with 
EPA approved Idaho Water Quality criteria for other metals using the 
hardness based equations and the pH and temperature dependent criteria for 
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safeguards to ensure repeatable outcomes. Such procedures are either adopted 
into rule or provided in legally binding guidance that is referenced in rule… 
DEQ's revised implementation guidance lacks the necessary specificity to 
be considered a performance-based approach…  

ammonia. 
 
We disagree that detailed implementation procedures are a requirement, 
and do not believe that it is appropriate to require or consider state 
implementation procedures when evaluating whether or not criteria 
revisions meet the requirements of a performance based approach for 
calculating criteria. 
 
EPA’s current 304(a) recommended criteria for copper do not specify 
procedures as outlined in Region 10’s comment letter. EPA should 
consider specifying detailed implementation procedures that they consider 
required elements of adoption of a performance based criteria when 
revising their 304(a) recommendations.  
 
 

27. 210.01 
210.03 
Guidance 

3. Because the state of Oregon recently adopted, and the EPA approved a 
performancebased approach for a statewide copper criteria [sic] using 
the BLM with sufficient detail, the EPA continues to recommend DEQ 
include a similar level of detail in rule as Oregon has done and/or in 
binding guidance. 
 

Holding Idaho or any other state to a standard based on what other states 
have done is arbitrary and inconsistent with the CWA and its implementing 
regulations.  DEQ notes that other EPA regional offices have approved 
state copper criteria that simply reference EPA’s 304(a) recommended 
criteria or the BLM without implementation guidance. 
 
CWA requirements are not based on what other states have previously 
submitted; Idaho’s approach should be judged independently based on 
whether or not the criteria are protective of the designated beneficial uses, 
are scientifically sound, and have met applicable federal and state 
requirements.  
 

28. 210.03 
Guidance 

3. EPA notes that a number of comments provided to DEQ in the EPA's previous 
comment letters have not been addressed (January 12, 2016, August 10, 2016, 
January 31, 2017, May 18, 2017, and July 10, 2017). Therefore, the EPA is 
reiterating many of those same comments in the enclosure and providing our 

DEQ disagrees with the assertion that these comments have not been 
addressed. DEQ provided informal responses to these comment letters in 
presentations to the negotiated rulemaking committee and made several 
revisions to the draft proposed rule and implementation guidance in 



 
DEQ’s Response to Comments, Docket No. 58-0102-1502 - page 13   

C 
o 
m
m 
e 
n 
t  
# 

Rule 
Section/ 
Subject 
Matter 

C
o
m
m
e 
n 
t 
e 
r 

Comment Response 

review of DEQ's responses to some of these comments. response to EPA.   
 
DEQ has modified the original draft proposal significantly, including all 
language included in the 210.03.v of the proposed rule, and the 
development of an implementation guidance document and its reference in 
rule. 
 
See:  
http://www.deq.idaho.gov/media/60178311/58-0102-1502-copper-criteria-
presentation-042016.pdf (use of missing parameters, inclusion of default 
criteria in rule) 
 
http://www.deq.idaho.gov/media/60178565/58-0102-1502-copper-criteria-
presentation-060216.pdf (reference implementation guidance in rule, 
discussion of why we did not consider setting criteria at the 10th %ile of 
IWQCs) 
 
http://www.deq.idaho.gov/media/60180171/58-0102-1502-update-copper-
criteria-aquatic-life-use-presentation-060617.pdf 
 
http://www.deq.idaho.gov/media/60180398/58-0102-1502-update-copper-
criteria-aquatic-life-use-presentation-071817.pdf 
 

29. 210.01 3. The EPA continues to recommend that DEQ not include numeric values for 
copper in the table of toxic criteria. Inserting example values in the table, even 
with an explanatory footnote, leads to confusion in implementation as to 
whether the values are the applicable criteria for all waters. DEQ's response to 
this comment, as provided in the rulemaking summary document, is that DEQ 
believes that frequent users of Idaho’s water quality standards are familiar with 
the use of reference values. However, it is the EPA's understanding that there 
are many users of Idaho water quality standards, including the general public 

DEQ continues to believe that inclusion of reference values in the criteria 
table is appropriate. This approach is consistent with other pollutants in the 
table at 210.01. Furthermore, it is just as likely that users would 
misinterpret columns with no numbers as not having any applicable criteria 
as they are to misinterpret the reference values as the numeric criteria 
applicable for all waters. 
 

http://www.deq.idaho.gov/media/60178311/58-0102-1502-copper-criteria-presentation-042016.pdf
http://www.deq.idaho.gov/media/60178311/58-0102-1502-copper-criteria-presentation-042016.pdf
http://www.deq.idaho.gov/media/60178565/58-0102-1502-copper-criteria-presentation-060216.pdf
http://www.deq.idaho.gov/media/60178565/58-0102-1502-copper-criteria-presentation-060216.pdf
http://www.deq.idaho.gov/media/60180171/58-0102-1502-update-copper-criteria-aquatic-life-use-presentation-060617.pdf
http://www.deq.idaho.gov/media/60180171/58-0102-1502-update-copper-criteria-aquatic-life-use-presentation-060617.pdf
http://www.deq.idaho.gov/media/60180398/58-0102-1502-update-copper-criteria-aquatic-life-use-presentation-071817.pdf
http://www.deq.idaho.gov/media/60180398/58-0102-1502-update-copper-criteria-aquatic-life-use-presentation-071817.pdf
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and/or new program staff who likely would not be as familiar as frequent 
users. One important consideration in revising and developing regulatory 
language is for the language to be easily understood so that it is more likely to 
be implemented consistent with what DEQ's intention 

30. 210.01 
210.03 

3. Idaho's adoption of the BLM as a statewide criteria for copper is sufficiently 
more complicated than any previous equation-based criteria adopted by Idaho, 
such as hardness based metals and ammonia, and therefore any additional 
clarity that can be provided by the rule language is critical 

While derivation of copper criteria requires data for more input variables, 
and the model is not a simple equation, the BLM is fundamentally no 
different than any other equation or model based criterion: site and time 
specific criteria are based on ambient conditions at the particular site for 
the particular time when data were collected.  
 
EPA acknowledges this in the 304(a) recommended criteria guidance:  
 
With regard to BLM-derived freshwater criteria, to develop a site-specific 
criterion for a stream reach, one is faced with determining what single 
criterion is appropriate even though a BLM criterion calculated for the 
event corresponding to the input water chemistry conditions will be time-
variable. This is not a new problem unique to the BLM—hardness-
dependent metals criteria are also time-variable values. Although the 
variability of hardness over time can be characterized, EPA has not 
provided guidance on how to calculate site-specific criteria considering 
this variability12. 
 
DEQ does not believe that implementation of the BLM based criteria is 
fundamentally any more complicated or is unique from other equation or 
model based criteria. 
 
 
 

                                                           
12 Pg. 22 of EPA (US Environmental Protection Agency). 2007. Aquatic Life Ambient Freshwater Quality Criteria – Copper: 2007 Revision. Washington, DC: EPA, Office of Water. 
EPA-822-R-07-001.  https://nepis.epa.gov/Exe/ZyPDF.cgi/P1000PXC.PDF?Dockey=P1000PXC.pdf 

https://nepis.epa.gov/Exe/ZyPDF.cgi/P1000PXC.PDF?Dockey=P1000PXC.pdf
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31. 210.03 3. For Part c.v.(l)(a), the EPA recommends adding the phrase "calculated using 
adequate site specific data to protect aquatic life under the range of conditions 
expected at the given site." 

Adding the requested language to Subsection 210.03.c.v.(1)(a) is 
unnecessary as this is captured elsewhere in rule language that was 
previously added in response to this specific comment.  
 
Specifically, Subsection 210.03.c.v.(2) specifies which parameters must be 
collected at a site, and (3) specifies that collection of parameters should be 
planned to capture the most bioavailable conditions. 
 

32. 210.03 
Guidance 

3. The provision at c.v.(l)(b) now clarifies that the estimate does utilize the 
BLM, however it is unclear if DEQ's intention is to allow the use of 
"default" or "estimated" criteria that is calculated, such as the criteria in 
Table 2 from Section 6 of the revised implementation guidance. The EPA 
recommends clarifying (b) to include the BLM-based estimates in rule, 
such as Table 2 from Section 6. Otherwise, the provision lacks specificity 
on the procedures or methods to be used to develop the criteria based on an 
estimate derived from the BLM outputs. Therefore, the EPA strongly 
recommends DEQ provide additional clarity regarding 
58.01.02.210.03.c.v.(l)(b). 
 

DEQ has maintained throughout the negotiated rulemaking that we do not 
intend to include default criteria in rule, and prefer to provide for flexible 
approaches to deriving protective estimates to be used in lieu of sufficient 
data. 
 
DEQ does view the values in Table 2 from Section 6 of the implementation 
guidance to meet the requirements specified in Subsection 
210.03.c.v.(1)(b). However, they are not intended to serve as default 
criteria, nor are they the only estimates that would meet the requirements as 
stated in rule. To clarify this intention, we have revised rule language at 
210.03.c.v.(4) to read: 
 
A criterion derived using BLM software under Subsection 210.03.c.v.(1)(a) 
shall supersede any estimated criterion derived under Subsection 
210.03.c.v.(1)(b). Acceptable BLM software includes the “US EPA WQC 
Calculation” for copper in BLM Version 3.2.2.37. 
 

33. 210.03 3. …the EPA continues to recommend that DEQ include additional 
specificity in rule regarding copper bioavailability. As stated in EPA's May 
18, 2017 and July 10, 2017 comment letters, the EPA recommends the 
following additional language be included by DEQ in rule under 
58.01.02.210.03.c.v.: 
General Policy for the copper BLM 

This recommendation was incorporated as 210.03.c.v.(3) and (5) in 
response to EPA’s May 18, 2017 comment letter. 
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1) Determination of where and when the most bioavailable conditions 
occur at a site is required 

2) Use of appropriate statistical methods to collect sufficiently 
representative data of the site is required in order to ensure that the 
most bioavailable period is captured by the dataset. 

3) When reconciling multiple instantaneous water quality criteria 
(IWQC) derived using the BLM, procedures will be used to ensure 
that the waterbody is protected at all times, including sensitive 
conditions i.e., most bioavailable. 

34. 210.03 
Guidance 

3. As long as DEQ has temporal and spatially representative input data for 
calculating IWQC's that protect all conditions at the site, as well as the 
most bioavailable conditions, the EPA would agree with DEQ's response. 
However, where data is not available, is scarce, and or not representative 
of the critical conditions, DEQ should make use of conservative estimates 
or inputs. The EPA continues to stress that if data are not sufficient to 
capture the range of conditions at the site or the monitoring did not capture 
the range of conditions, including those that are time varying, then 
conservative estimates are needed to ensure the waterbody is protected at 
all times. The EPA continues to recommend that DEQ include this 
additional clarification because there is sufficient uncertainty whether 
DEQ will have the appropriately representative input data when needed 

A BLM IWQC for copper is by definition protective of the time and place 
it is calculated for. The real question is, given a range of IWQC values 
calculated for a particular location, which should be used for 1) assessment, 
2) TMDLs, and 3) permitting. For assessment purposes DEQ believes the 
IWQC for the specific time and place data are available must be used. To 
address temporal variability monitoring programs should be planned to 
target likely critical conditions and acquire all BLM input parameters. For 
TMDLs and permitting which target critical conditions that may be 
unknown DEQ believes conservative criteria estimates can be useful. But 
even in this situation actual data are preferred. 
 
The rule language and referenced guidance does allow for use of 
conservative estimates of protective criteria values when data is not 
available, is scarce, or are not representative of the critical conditions. The 
2016 monitoring effort, subsequent monitoring report13 and guidance were 
all developed in response to EPA’s previously stated concerns related to 
the limited nature of data in Idaho. 
 

                                                           
13 DEQ (Idaho Department of Environmental Quality). 2017. Statewide Monitoring for Inputs to the Copper Biotic Ligand Model. Boise, ID: DEQ. 
http://www.deq.idaho.gov/media/60180618/58-0102-1502-statewide-monitoring-inputs-copper-biotic-ligand-model-0817.pdf 

http://www.deq.idaho.gov/media/60180618/58-0102-1502-statewide-monitoring-inputs-copper-biotic-ligand-model-0817.pdf
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35. Guidance 3. In reviewing DEQ's revised implementation guidance, the EPA believes 
there are a number of important areas in which the guidance does not 
provide detailed implementation methods, such as determining minimum 
data requirements, guidance on developing permit limits, and identifying 
impairments. The EPA has reviewed DEQ's most recent draft IPDES and 
waterbody assessment guidance and did not find detailed procedures or 
methods with respect to developing permit limits or identifying 
impairments for copper using the BLM. As a result, the EPA continues to 
recommend that DEQ's implementation guidance include detailed methods 
for its Clean Water Act programs. This would include identifying the 
default or estimated criteria values that DEQ intends to use in its permits, 
TMDL, and listing programs if sufficient data are lacking for a site, 
evaluating reasonable potential to exceed, development of water quality 
based effluent limits using-the copper BLM criteria under NPDES 
permitting, and methods that will be used to identify impairments of 
copper for 303(d) listing, _and TMDL development. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
Earlier versions of the draft implementation guidance were revised to 
incorporate these comments as previously submitted by EPA.  
 
The guidance clearly states minimum data requirements in Section 5, 
including what parameters must be measured and how many samples must 
be collected (“Generally, 24 consecutive, monthly IWQCs calculated over 
the course of 2 years would be considered appropriate to characterize 
seasonal variability for any single location. However, users should consider 
any site-specific factors, such as flood or drought conditions, that may 
require additional sampling to fully capture site variability.” Section 5.4.1); 
clearly provides guidance on determining criteria for development of 
permit limits (Section 5.3.2); and clearly states identification of 
impairments for the integrated report (Section 7). It also provides estimated 
criteria values to use in permits, TMDLs, and listing programs when data 
are lacking for a site (Section 6).  
 
 

36. Guidance 3. However, the EPA is still concerned that DEQ has not explained how the 
approach to deriving estimated default criteria in Table 2 is representative 
of the conditions under which copper would be most bioavailable at each 
site. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
EPA seems to misunderstand the purposes of the monitoring effort and 
Table 2. The goal was not to identify the most bioavailable condition at 
each site monitored, but to identify regional estimates of the most 
bioavailable condition.  
 
Monitoring occurred at the time of year (late summer / fall) when it is 
reasonable to expect the most critical conditions for copper availability at 
most sites in Idaho. Regional estimates were then taken from the lower end 
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of the distribution of BLM-derived criteria for each regional classification, 
and the recommendation is to take the lowest of these values as the 
regional estimate. This approach is very conservative, and has been shown 
to be either equivalent to or lower than the BLM derived criteria for most 
sites with independent time-series BLM data in Idaho. 
 
The regional estimates are representative of the most bioavailable 
conditions for any given site, as described in Section 4.2 of the monitoring 
report14 and Section 6.1.1 of the guidance. 
 

37. Guidance 3. In order to discern how protective the default criteria are of Idaho waters, a 
Type II error (false negative) analysis is recommended...  
In addition, the EPA recommends including all available data of 
acceptable quality, including U.S. Geological Survey's National Water 
System Information System (NWIS) data. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
A type II analysis was performed in response to EPA’s previous 
submission of this comment, and the guidance and monitoring report were 
revised to document the results of this analysis. The results are described in 
Section 4.2 of the monitoring report and Section 6.1.1 of the guidance 
document.  
 
As described previously, DEQ did not use USGS data in developing the 
criteria estimates in order to provide for an independent data set to confirm 
the protectiveness of the recommended conservative criteria, and because 
these data were not limited to the time of year when one should expect the 
most bioavailable copper conditions, and would have led to less 
conservative estimates. This would be counter to the purpose and goal of 
the 2016 monitoring effort and the resultant criteria estimates.  
 
 

                                                           
14 DEQ (Idaho Department of Environmental Quality). 2017. Statewide Monitoring for Inputs to the Copper Biotic Ligand Model (BLM). Boise, ID: DEQ. 
http://www.deq.idaho.gov/media/60180618/58-0102-1502-statewide-monitoring-inputs-copper-biotic-ligand-model-0817.pdf  

http://www.deq.idaho.gov/media/60180618/58-0102-1502-statewide-monitoring-inputs-copper-biotic-ligand-model-0817.pdf
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38. Guidance 3. With respect to the first bullet point under Section 3 of the revised 
implementation guidance which states that the BLM-derived criteria will 
apply at the boundary of any regulatory mixing zone, the EPA notes that 
the criteria also apply to the rest of the waterbody outside the mixing zone.  

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
Thank you for your comment. 

39. Guidance 3. the EPA recommends that DEQ use conservative flows for purposes of 
dilution of the effluent, conservative criteria for the site, and conservative 
copper concentration in effluent to ensure that the frequency of exceedance 
requirements are met. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
Thank you for your comment.  

40. Guidance 3. The EPA recommends that DEQ provide more detail or decision criteria 
for determining what a “representative” location is as this would help the 
EPA more fully understand DEQ's proposed procedures. For example, how 
will DEQ determine if a sampling location is representative of an 
assessment unit? Also, what is the spatial extent of an assessment unit? 
DEQ is required to assess all readily available data to determine 
attainment. If data is not being used, DEQ should provide a rationale as to 
why a given sampling location is not representative and the data does not 
apply to that assessment unit 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
DEQ believes that we have adequately provided the requested information 
with previous guidance revisions and with references to other DEQ 
guidance and policies that were made in response to previous submission 
of these comments. 
 
DEQ describes AUs in detail in Section 5.3.1: 
Currently, there are 5,754 AUs in Idaho representing 95,119 miles of 
rivers and streams (DEQ 2017b). More detailed discussions of AUs can be 
found in the most recent version of the IR (DEQ 2017b) as well as the 
Water Body Assessment Guidance (DEQ 2016). 
 
Section 5.3.1 also describes how DEQ will handle data if it is determined 
to not be representative: 
 
When determining the representativeness of a location to an AU, DEQ 
assessors will consider differences in activities and discharges within the 
AU. If data are not considered representative, DEQ will provide sufficient 
rationale to describe why the sampling location is not representative and 
that the data do not apply to the AU. If some or all of the sampling sites are 
not representative of the water, then DEQ may opt to use none of the data 
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or only use data from those sampling sites that do represent the AU. 
Decisions regarding representativeness of sample results to an AU and any 
decision to exclude data for assessment purposes would be subject to 
public comment and EPA approval through the IR approval process. 
 

41. 210.03 
Guidance 

3. The EPA recommends DEQ include clarification that monitoring must 
represent and characterize conditions when copper is most bioavailable. 
Further, DEQ should include a discussion that determination of where and 
when the most bioavailable conditions occur at a site is required. 

The proposed rule has been revised to add section 210.03.c.(v)(3) in 
response to EPA’s previous submission of this comment.  
 
The rule language at 210.03.c.v.(3) is clear: BLM input measurements shall 
be planned to capture the most bioavailable conditions for copper. 
 
DEQ provides ample discussion of how users determine the most 
bioavailable conditions at a site throughout the guidance document, and 
that is the focus of Section 5.2, 5.3, and 5.4. 

42. Guidance 3. Furthermore, DEQ's IPDES program and permit writers should be 
provided with-sufficient direction and detail from DEQ's water quality 
standards program as to how to derive the applicable copper criteria for a 
waterbody. In circumstances where criteria need to be determined on a 
waterbody specific basis, DEQ's water quality standards program should 
be able to provide detailed procedures/methodology for each approach 
and/or options that DEQ recommends as appropriate in the guidance. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
Thank you for your comment. We believe the guidance document provides 
sufficient detail. 

43. Guidance 3. Further coordination between DEQ's WQS and IPDES programs would be 
helpful in the development of sufficiently detailed guidance for evaluating 
both reasonable potential to exceed (RPTE) and development of water 
quality-based effluent limits (WQBELs) using the copper BLM criteria. 
The guidance should cover unique considerations or circumstances for 
identifying copper as a pollutant of concern, determining the applicable 
criteria (considering spatial and temporal variation), evaluating RPTE both 
with or without data needed to establish the applicable criteria, and 
calculating WQBELs based on the applicable criteria. If copper is 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
This guidance provides the necessary detail for determining protective 
criteria. Copper criteria derived using the BLM are fundamentally no 
different than any other equation or model based criteria; therefore, the 
procedures for determining RPTE and WQBELs that are used for other 
pollutants are appropriate for determining RPTE and WQBELs once a 
copper criteria value is determined.  
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identified as a pollutant of concern, then reasonable potential must be 
evaluated using the applicable criteria, with or without monitored input 
data. 

44. Guidance 3. The goal would be to develop additional detailed methods so that the IPDES 
program has the necessary tools to consistently develop protective effluent limits 
based on the copper BLM derived criteria.  

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
See Response 43 above. 

45. Guidance 3. The EPA continues to recommend that DEQ use all available high quality 
data and that the estimates/default criteria presented in Table 2 should be 
included in the rule or at a minimum incorporated by reference in the rule. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
See Response 37 above. 

46. Guidance 3. In addition, DEQ stated the following in the negotiated rulemaking 
summary document: "providing flexibility in implementation procedures 
allows permit writers, dischargers, DEQ's assessors and TMDL writers to 
take advantage of novel approaches such as the fixed monitoring 
benchmark (FMB), to develop effluent limits." Because the EPA has not 
fully [sic] the use of FMB approach on a statewide basis, it is not 
appropriate at this time for DEQ to imply that it can be used in developing 
effluent limits. The FMB can be used in Colorado because it is coupled 
with the site-specific approach in deriving copper criteria using the BLM. 
The EPA recommends DEQ consult further with EPA when considering 
use of the FMB for any purposes. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
DEQ disagrees with EPA’s statement that it is not appropriate to imply that 
the FMB can be used to develop effluent limits. 
 
DEQ does not suggest that FMB (or other approaches not specified) be 
used to derive CWA applicable criteria, but rather as approaches to develop 
permit limits, TMDL goals, and/or interpretations of WQS for assessment 
purposes.  
 

47. Guidance 3. The EPA recommends DEQ include methods for deriving default inputs 
when available data are limited as well as present the option of using the 
EPA's missing parameters document as a guide for those default inputs. 
This type of information should be included in both IPDES permitting 
guidance i.e., (ELDG) and the Implementation Guidance for the Idaho 
Copper Criteria for Aquatic Life. The EPA understands DEQ's preference 
not to cite to the EPA's draft missing parameters document as it is draft at 
this time. The EPA suggests DEQ include a reference to the document 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
In response to this previously submitted comment DEQ has repeatedly 
discussed why we will not be referencing EPA’s missing parameters 
document. These discussions are not limited to the draft status of the 
document, but also because we do not believe EPA’s outlined approach is 
scientifically valid. More detailed discussion is available in DEQ’s 
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once it is finalized. comments submitted to the EPA Proposed Aquatic Life Criteria for Copper 
and Cadmium in Oregon and the draft missing parameters document.15 

48. Guidance 3. The EPA recommends DEQ either remove this wording or provide clarity 
that an approach that deviates from what DEQ provides in rule or guidance 
would entail adoption as site-specific criteria. 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
There is no need to detail in guidance that development of site specific 
criteria requires rulemaking and approval.  

49. Guidance 3. The EPA requests that DEQ provide more clarity on the listing procedures that 
the state will use when data are unavailable. The EPA appreciates that DEQ has 
added a hierarchy for the listing process that details the process for determining 
what parameter data are available, and when defaults or estimates will be used 
versus when the model will be run.  
 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
DEQ previously revised the guidance document in response to this 
comment (see Section 7).  

50. Guidance 3. Overall, the EPA recommends that DEQ clarify that the state will list waterbodies 
according to the State's 303(d) official listing methodology 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
It is not necessary to reiterate here that DEQ intends to follow other 
policies, guidance, and rules. 

51. Guidance 3. In order to measure/protect the most bioavailable conditions, the EPA 
recommends that DEQ collect input data for each copper sample at the same 
place and time or if there is more than one set of measurements in an AU, to use a 
conservative criterion number applied to the AU.  For Step (3) of the 
hierarchy, the EPA is requesting clarification on what "follow-up 
monitoring" means. For example, if DEQ is using historical copper data 
without concurrently sampled input data to use in BLM calculations, and must 
use the default criteria instead of site-derived BLM criteria, it is unclear if the 
waterbody will be listed as impaired after two exceedances within a three-year 
period. Since DEQ's application of the default criteria is to be used when site-
specific input data are unavailable, the listing approach should be consistent 

This comment is not applicable to the proposed rule; it is related to the 
implementation guidance. 
 
See Response to comment 50 above. 

                                                           
15 http://www.deq.idaho.gov/media/60178548/58-0102-1502-deq-letter-to-epa-060116.pdf  

http://www.deq.idaho.gov/media/60178548/58-0102-1502-deq-letter-to-epa-060116.pdf
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with Idaho's rules and the State's listing methodology. Please also describe how 
this information will be managed and tracked from listing cycle to listing cycle, 
and if there is a process by which a third party could provide new parameter data 
and request re-assessment using the model. 
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