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1 Introduction 

The Idaho Pollutant Discharge Elimination System (IPDES) Program, in the Idaho Department 

of Environmental Quality (DEQ), has developed this guidance to help the regulated community 

and other public users easily understand and follow the IPDES permitting and compliance 

process. This User’s Guide to IPDES Permitting and Compliance (Guide) provides assistance to 

Idaho’s municipalities, industries, and citizens on complying with the statutory and regulatory 

requirements of the IPDES program, which governs the discharge of pollutants to waters of the 

United States (U.S.) in Idaho. 

1.1 Purpose and Scope  

This guide is meant to serve as a reference for successfully navigating the IPDES permitting and 

compliance process, and is primarily designed to: 

 Assist the regulated community (permittees) to select and apply for the proper IPDES or 

other permit(s) to address discharges to waters of the U.S. in Idaho; 

 Explain technical considerations for developing IPDES permits; 

 Assist users to fully understand and comply with all processes, protocols, and 

requirements of IPDES permits. 

The foundation for this guide is based on the Clean Water Act (CWA), Idaho Code and 

administrative rules, federal regulations, as well as state and national policies and standards. 

Some sections of this guide have been newly developed to address rules, regulations, and 

conditions specific to Idaho, while other sections represent a revised adaptation of existing state 

and federal guidance documents, including: 

 The U.S. Environmental Protection Agency NPDES Permit Writer’s Manual (EPA 

2010a): http://water.epa.gov/polwaste/npdes/basics/upload/pwm_2010.pdf, and the 2004 

EPA’s NPDES; and 

 The Compliance Inspection Manual (EPA 2004a): 

http://www.epa.gov/sites/production/files/2013-09/documents/npdesinspect_0.pdf. 

This guide is not intended to be a standalone reference document. Rather, it describes the 

framework for the IPDES Program, and presents broad aspects of the permit application, 

development, and compliance processes. This guide will be supplemented with the development 

of more detailed IPDES guidance to address specific circumstances and topics, as well as 

referencing and adopting existing state and federal guidance, as appropriate. 

While this guide is meant to provide direction in many cases, DEQ may have to adjust permit-

specific aspects in order to address site-specific concerns and conditions. These concerns and 

considerations may include compliance with Idaho’s Water Quality Standards (IDAPA 

58.01.02), Wastewater Rules (IDAPA 58.01.16), the Rules Regulating the IPDES Program 

(IDAPA 58.01.25), as well as additional state and federal guidance. Further, nothing in this guide 

replaces, supplants, or changes any requirements state or federal rules and regulations. To that 

end, this manual identifies and references relevant regulations, policy, and other guidance 

documents throughout the text. 

http://water.epa.gov/polwaste/npdes/basics/upload/pwm_2010.pdf
http://www.epa.gov/sites/production/files/2013-09/documents/npdesinspect_0.pdf
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1.2 Web-Based Access to Information 

IPDES webpages, accessible through DEQ’s website, contain information and publications to 

assist the regulated community in applying for and complying with individual and general 

permits. These webpages and posted information will be updated periodically as new guidance is 

available: http://www.deq.idaho.gov/water-quality/ipdes/. 

DEQ is developing additional web-based tools to assist the regulated community with specific 

aspects of permit application and compliance and are discussed in pertinent sections throughout 

this guide. These tools will be available for most aspects of IPDES permitting and compliance 

and will serve as valuable resources for the regulated community, public users, permit writers, 

and compliance, inspection, and enforcement (CIE) personnel. For example, the IPDES web-

based tools will allow applicants, permittees, and the general public to comply with federal 

electronic reporting requirements by providing a single location for electronically submitting: 

 Applications for individual permits (IP); 

 Notices of intent (NOI) to obtain coverage under general permits (GP); 

 Notices of termination (NOT) of discharge to waters of the U.S. in Idaho; 

 Certificates of no exposure (CNEs) and low erosivity waiver (LEW) requests; 

 Annual reports; 

 Other required documentation (e.g., non-compliance reports); 

 Corrections to erroneously recorded/reported data; and 

 To search and view permit, compliance, inspection, and enforcement documents. 

Many of the IPDES web-based tools are affiliated with the IPDES Compliance, Reporting, 

Inspection, and Permitting System (CRIPS) database. Additional information pertaining to the 

web-based tools and CRIPS database is provided in appropriate sections throughout this guide, 

as well as subsequent guidance.  

1.3 Legislative and Regulatory Citations 

Different conventions are used to cite legislation and regulations in this manual. The following 

conventions are used: 

 Idaho Code—Title of the code follow by the code citation: “Approval of State NPDES 

Program” (Idaho Code §39-175C). After initial use, the code is then referred to by the 

citation (e.g., Idaho Code §39-175C). 

 Idaho Administrative Rules—Title of the rule is followed by the rule citation: “Rules 

Regulating the Idaho Pollutant Discharge Elimination System Program” (IDAPA 

58.01.25). After initial use, the rule is then referred to by the rule citation (e.g., IDAPA 

58.01.25). 

 Code of Federal Regulations—Initial and subsequent references to CFRs use the 

regulation citation (e.g., 40 CFR 136). 

 U.S. Code—Initial and subsequent references to U.S. code use the code citation (e.g., 16 

USC §1531 et seq. or 33 USC §§1251–1387). 

 Clean Water Act (CWA)—Title of the act is followed by the act citation: Clean Water 

Act section 402 (e.g., CWA §402). After initial use, the act is then referred to by the act 

citation (e.g., CWA §402). 

http://www.deq.idaho.gov/water-quality/ipdes/
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Most regulatory citations in this guide are from the “Rules Regulating the IPDES Program” 

(IDAPA 58.01.25) and CFR Title 40. Other rules and regulations are explicitly referenced in full 

citation when used for the first time in this guide. For ease of reading, throughout the document, 

many of the IDAPA and CFR citations are included as endnotes in Appendix E. 

1.4 Computation of Time1 

Throughout this Guide, references to days represent calendar days, unless specified otherwise 

(e.g. business days). In computing any period of time scheduled to begin after or before the 

occurrence of an activity or event, the date of the activity or event is not included. The last day of 

the period is included, unless it is a Saturday, a Sunday, or a legal holiday, in which case the 

period runs until the end of the next day (which is not a Saturday, a Sunday, or holiday). 

However, when a party or interested person is served by mail, 3 days are added to the prescribed 

time. 

1.5 Hyperlinks  

Where a website provides supplementary information or is referenced in this manual, the website 

address appears in blue italics so that readers can reference the address in printed and electronic 

versions of this document. In the electronic version, the website address is hyperlinked to the 

site. Correct website addresses and hyperlinks are provided; however, these references may 

change or become outdated after this manual’s publication. 

2 Clean Water Act, NPDES Program, and IPDES Program 

This section presents an overview of the history of water pollution control in the U.S., the 

evolution and accomplishments of the NPDES Program, and the development of the IPDES 

Program. 

2.1 History of Water Pollution Control in the U.S. 

Major water pollution control legislation in the U.S. dates back to the end of the 19th century. A 

summary of key legislative and executive actions in the history of developing the clean water 

program in the U.S. is provided below: 

 1899 Rivers and Harbors Act 

 1948 Federal Water Pollution Control Act (FWPCA) 

 1965 Water Quality Act 

 1970 Executive Order—EPA established 

 1970 Refuse Act Permit Program (RAPP) 

 1972 FWPCA Amendments 

 1977 Clean Water Act (CWA) 

 1987 Water Quality Act 
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The first major water pollution control statute was the 1899 Rivers and Harbors Act, which 

established permit requirements to prevent unauthorized obstruction or alteration of any 

navigable water of the U.S. The act focused on navigation rather than water quality. 

The 1948 Federal Water Pollution Control Act (FWPCA) initiated the federal government’s 

involvement in water pollution control for public health protection. The act allotted funds to state 

and local governments for water pollution control and emphasized the states’ role in controlling 

and protecting water resources with few federal limitations or guidelines. The act, however, did 

charge the U.S. Surgeon General with developing comprehensive programs to eliminate or 

reduce the pollution of interstate waters. 

Over the next two decades, Congress became increasingly interested in the problem of water 

quality degradation. From 1956 through 1966, it enacted four major laws to strengthen the 

federal role in water pollution control, including the 1956 FWPCA Amendments and the 1961 

FWPCA Amendments. Those statutes focused primarily on providing funding to municipalities 

to construct wastewater treatment plants. 

Just a few years later, Congress further strengthened federal water pollution control laws by 

enacting the 1965 Water Quality Act. This law created the Federal Water Pollution Control 

Administration and represented a major regulatory advancement in water pollution control by 

requiring states to develop water quality standards for interstate waters by 1967. The Water 

Quality Act also called for states to quantify the amount of pollutants that each discharger could 

release without exceeding the water quality standards (i.e., pollutant loadings). Despite 

escalating public concern and increased public spending, only about half of the states developed 

water quality standards by 1971. Furthermore, enforcement of the federal statute was minimal 

because the regulatory agencies had to demonstrate a direct link between a discharge and a 

health or water quality problem, and the scientific data to make such demonstrations were often 

lacking. Finally, there were no criminal or civil penalties for violations of statutory requirements. 

Growing concern about the environment prompted President Nixon to form the EPA in 1970 to 

enforce environmental compliance and consolidate federal pollution control activities. That year, 

the President also created the Refuse Act Permit Program (RAPP) through Executive Order 

11574 and under the authority of section 13 of the 1899 Rivers and Harbors Act (a section also 

known as the Refuse Act). This new permitting program was focused on controlling industrial 

water pollution. EPA and the U.S. Army Corps of Engineers (USACE) would prepare the 

program requirements and the USACE would administer the program. EPA was tasked with 

developing guidelines on effluent quality for 22 different categories of sources. A discharger 

would apply for a permit, and the USACE would ask EPA if the proposed effluent levels were 

consonant with state water quality standards and with the newly developed guidelines on effluent 

quality. States would be asked to examine permit applications and advise EPA whether existing 

or proposed treatment processes would ensure that established water quality standards would be 

met. EPA would review the state’s response for interstate waters and instruct USACE whether to 

issue the permit. However, the U.S. District Court for the District of Columbia struck down 

RAPP (Kalur v. Resor, Civ. Action No. 1331-71 [DDC Dec. 21, 1971]) because the program 

would allow the issuance of permits to discharge refuse to non-navigable tributaries of navigable 

waterways, which the Court said exceeded the authority given in the Act, and because the 

regulations implementing the program did not require compliance with certain procedural 

requirements of the National Environmental Policy Act. 
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Because of the perceived need for a discharge permit program, and to rectify the problems 

encountered in earlier water pollution control legislation, Congress enacted the 1972 FWPCA 

Amendments. This legislation, which was passed over a Presidential veto in November 1972, 

provided a comprehensive recodification and revision of past federal water pollution control law. 

The 1972 amendments marked a distinct change in the philosophy of water pollution control in 

the U.S. and marked the beginning of the present water programs, including the NPDES permit 

program. Under those amendments, the federal government assumed a major role in directing 

and defining water pollution control programs. In establishing the basis for clean water 

programs, Congress sought a balance between economics (considering both the costs and 

benefits of cleanup) and ecology (setting deadlines and ambitious requirements for reducing 

discharges and restoring water quality). 

The 1972 FWPCA Amendments established a series of goals in section 101. Perhaps the most 

notable goal was that the discharge of pollutants into navigable waters be eliminated by 1985. 

Although that goal remains unmet, it underlies the CWA approach to establishing the technology 

standards that are implemented through technology-based effluent limitations (TBELs) in 

NPDES permits.  

The 1972 FWPCA Amendments created a new requirement for technology-based standards for 

point source discharges. EPA develops these standards for categories of dischargers, based on 

the performance of wastewater treatment technologies and pollution control technologies without 

regard to the conditions of a particular receiving water body. The intent of Congress was to 

create a "level playing field" by establishing a basic national discharge standard for all facilities 

within a category, using a Best Available Technology. The standard becomes the minimum 

regulatory requirement in a permit. If the national standard is not sufficiently protective at a 

particular location, then water quality standards may be employed. 

These Amendments authorized continued use of the water quality-based approach, but in 

coordination with the technology-based standards. After application of technology-based 

standards to a permit, if water quality is still impaired for the particular water body, then the 

permit agency (state or EPA) may add water quality-based limitations to that permit. The 

additional limitations are to be more stringent than the technology-based limitations and would 

require the permittee to install additional controls.  

The1972 FWPCA Amendments also set an interim goal of achieving, “water quality [that] 

provides for the protection and propagation of fish, shellfish, and wildlife and provides for 

recreation in and on the water” by July 1, 1983. The goal is commonly referred to as the fishable, 

swimmable goal of the act and is one of the factors that states must consider in developing their 

water quality standards. The water quality standards are implemented in NPDES permits through 

water quality-based effluent limitations (WQBELs). By prohibiting the discharge of a pollutant 

or pollutants from a point source to waters of the U.S.—except as in compliance with the 

statute—the 1972 FWPCA Amendments also established the important principle that the 

discharge of pollutants to navigable waters is not a right, and without a permit it is prohibited. 

Since 1972, the FWPCA has been further amended on several occasions, including the 1977 

CWA, which is now the name for the statute, and the 1987 Water Quality Act (WQA). Both of 

these statutes are discussed further in section 2.2 below with regard to their impact on the 

evolution of the NPDES Program. 
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2.2 Evolution of the NPDES Program 

FWPCA, section 402 of Title IV, Permits and Licenses Certification, created the federal system 

for permitting wastewater discharges, known as the NPDES Program. Under the requirements of 

the program, a point source may be authorized to discharge pollutants into waters of the U.S. by 

obtaining a permit. A permit provides two types of control: technology-based limitations (based 

on the technological and economic ability of dischargers in the same category to control the 

discharge of pollutants in wastewater) and water quality-based limitations (to protect the quality 

of the specific water body receiving the discharge). 

The 1972 FWPCA Amendments established several important requirements and deadlines. 

Municipal facilities were required to meet secondary treatment standards by July 1, 1977. 

Industrial facilities were required to meet two levels of technology standards: Best Practicable 

Control Technology Currently Available (BPT) and Best Available Technology Economically 

Achievable (BAT), which would bring them further toward the goal of eliminating the discharge 

of all pollutants. [CWA §301(b)(2)(A)]. Compliance deadlines for BPT and BAT were 

established as of July 1, 1977, and July 1, 1983, respectively. 

In addition to BPT and BAT requirements for industrial categories, the 1972 FWPCA 

Amendments established new source performance standards (NSPS) or best available 

demonstrated control technology including where practicable a standard permitting no discharge 

of pollutants [CWA §306(a)]. The legislative history indicates that Congress believed that 

technologies would be more affordable for new dischargers who could plan control technologies 

at the design phase. The standards represent state-of-the-art control technologies for new sources 

because the permittees have the opportunity to install the most efficient production processes and 

the latest in treatment technologies during construction. NSPS are effective on the date the 

facility begins operation, and the facility must demonstrate compliance within 90 days of start-

up. 

EPA tried to set national, uniform effluent limitations guidelines and standards (effluent 

guidelines) as a basis for technology-based limitations; however, most effluent guidelines were 

not in place when the first set of permits was issued between 1973 and 1976. About 75% of the 

first round permits were issued under a section of the act that allows a permit writer to use best 

professional judgment to establish case-by-case limitations. Using that approach, a single permit 

writer developed effluent limitations for a specific facility using knowledge of the industry and 

the specific discharge, rather than using a set of national standards and limitations developed by 

EPA for the entire industry. 

Because the CWA first set out a technology based obligation, and an additional water quality 

based obligation if needed to meet the WQS for the individual water body, this first round of 

permitting focused on conventional pollutants, which generally are found in sanitary waste from 

households, businesses, and industries. CWA §304(a)(4) and 40 CFR 401.16 designate the 

conventional pollutants with oil and grease added to 40 CFR 401.16 in 1979. The following are 

formally designated as conventional pollutants: 

 Five-day biochemical oxygen demand (BOD5) 

 Total suspended solids (TSS) 

 pH 
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 Fecal coliform 

 Oil and grease 

The 1972 FWPCA Amendments, however, also required that EPA publish a list of toxic 

pollutants within 90 days and propose effluent standards for those pollutants 6 months later. EPA 

was not able to meet those requirements because of the lack of information on treatability. The 

Natural Resources Defense Council (NRDC) sued EPA, resulting in a court supervised consent 

decree (NRDC et al. v. Train, 8 E.R.C. 2120, DDC 1976) that identified the following: 

 Toxic (priority) pollutants to be controlled. 

 Primary industries for technology-based control. 

 Methods for regulating toxic discharges through the authorities of the FWPCA 

Amendments. 

The provisions of the consent decree were incorporated into the framework of the 1977 FWPCA 

Amendments, formally known as the CWA. This statute shifted the emphasis of the NPDES 

Program from controlling conventional pollutants to controlling toxic pollutant discharges. 

CWA §307(a)(1) required EPA to publish a list of toxic pollutants or combination of pollutants. 

Those pollutants often are called the priority pollutants and are listed in 40 CFR 401.15. The 

terms toxic pollutant and priority pollutant will be used interchangeably throughout this 

document. 

CWA §307(a) originally identified 65 toxic pollutants and classes of pollutants for 21 major 

categories of industries (known as primary industries). The list was later further defined as the 

current list of 126 toxic pollutants. The priority pollutants are listed in Appendix A of 

40 CFR 423. Note that the list goes up to 129; however, there are only 126 priority pollutants 

because 017, 049, and 050 were deleted. 

The 1977 CWA adjusted technology standards to reflect the shift toward control of toxics, 

clarified and expanded the concept of BAT controls, created a new level of control for 

conventional pollutants, and made changes to strengthen the industrial pretreatment program. 

The 1977 law created a new pollutant category, nonconventional pollutants, that included 

pollutants (such as chlorine and ammonia) not specifically categorized as conventional or toxic. 

The CWA clarified that BAT covers both toxic and nonconventional pollutants, extended the 

compliance deadline for BAT for toxic pollutants to July 1, 1984, established a three-year 

deadline for compliance with BAT for newly listed toxics, and gave industries until as late as 

July 1, 1987 to meet BAT requirements for nonconventional pollutants. In addition, conventional 

pollutants, controlled by BPT and BAT in the first round of permitting, were now subject to a 

new level of control termed Best Conventional Pollutant Control Technology (BCT). The CWA 

established a compliance deadline for BCT of July 1, 1984. BCT was not an additional 

performance standard, but replaced BAT for the control of conventional pollutants. Finally, 

among other changes, the 1977 CWA authorized EPA to approve local pretreatment programs 

and required authorized states to modify their programs to provide for local pretreatment 

program oversight. 

The 1977 CWA recognized that the technology-based limitations were not able to prevent the 

discharge of toxic substances in toxic amounts in all waterways. To complement its work on 

technology-based limitations, EPA initiated a national policy in February 1984 to control toxics 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

8 

using a water quality approach. On February 4, 1987, Congress amended the CWA with the 1987 

Water Quality Act (WQA) that outlined a strategy to accomplish the goal of meeting state water 

quality standards. The 1987 WQA required all states to identify waters that were not expected to 

meet water quality standards after technology-based controls on point source were imposed. 

Each state then had to prepare individual control strategies to reduce toxics from point and 

nonpoint sources to meet the water quality standards. Among other measures, those plans were 

expected to address control of pollutants beyond technology-based levels. These amendments 

also saw the end of the grant program which transitioned to the Clean Water State Revolving 

Fund program. 

The 1987 WQA further extended the compliance deadline for BAT- and BCT-based effluent 

limitations, this time to a new deadline of March 31, 1989. The 1987 WQA also established new 

schedules for issuing NPDES permits to industrial and municipal storm water dischargers. In 

addition to meeting water quality-based standards, industrial storm water discharges must meet 

the equivalent of BAT and BCT effluent quality standards. Municipal separate storm sewer 

systems (MS4s) were required to have controls to reduce pollutant discharges to the maximum 

extent practicable (MEP), including management practices, control techniques and system 

design and engineering methods, and such other provisions as the Administrator deems 

appropriate for the control of such pollutants (CWA §402(p)(3)(B)). The 1987 WQA also 

required EPA to identify toxics in sewage sludge and establish numeric limitations to control 

such toxics. A statutory anti-backsliding requirement in the WQA specified the circumstances 

under which an existing permit can be modified or reissued with less stringent effluent 

limitations, standards, or conditions than those already imposed. 

Since 1987, there have been minor revisions to the CWA (e.g., Combined Sewer Overflow 

program requirements). For example, in 1995 EPA introduced affordability interim guidance that 

was made final in 1997. In 2011, EPA adopted integrated planning policy that allows 

municipalities with multiple CWA and Safe Drinking Water Act (SDWA) obligations to 

prioritize and implement capital improvements over a longer time frame to meet those 

obligations. However, the basic structure of the NPDES Program remains unchanged from the 

framework established in the 1972 FWPCA Amendments. 

2.3 IPDES Program Development 

Beginning in 2000, DEQ began developing the first of several analysis reports to help determine 

whether or not the state of Idaho should seek NPDES delegated authority from the EPA. A 

summary of key departmental, legislative, and executive actions in the development of the 

IPDES program is provided below: 

 2001 – NPDES Decision Analysis Report #1 (DEQ 2001) 

 http://www.deq.idaho.gov/media/529911-npdes_primacy_report1.pdf  

 2002 – NPDES Decision Analysis Report #2 (DEQ 2002a) 

http://www.deq.idaho.gov/media/529907-npdes_primacy_report2.pdf 

 2005 – Legislative Findings and Purpose (e.g., direction to evaluate primacy statute) – 

Idaho Code § 39-175A 

 2005 – Relationship between State and Federal Law – Idaho Code § 39-175B  

 2005 – NPDES Decision Analysis Report #3 (DEQ 2005a) 

http://www.deq.idaho.gov/media/529911-npdes_primacy_report1.pdf
http://www.deq.idaho.gov/media/529907-npdes_primacy_report2.pdf
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http://www.deq.idaho.gov/media/490946-npdes_primacy_report3.pdf 

 2014 Approval of State NPDES Program Idaho Code §39-175C 

 2015 Idaho DEQ generated Rules Regulating the Idaho Pollutant Discharge Elimination 

System Program (IDAPA 58.01.25) through negotiated rule making with stakeholders 

 2016 Idaho Legislature assessed the draft Rules 

The Decision Analysis Report #1 (DEQ 2001) focused on determining the scope and estimated 

cost of a potential Idaho NPDES program, determining the requirements under the CWA to 

obtain such a program, and identifying advantages, disadvantages, and uncertainties. The report 

concluded that state NPDES primacy was conceptually attractive; however, a more detailed 

analysis of costs and benefits needed to be developed prior to making a recommendation to 

proceed.  

The Decision Analysis Report #2 (DEQ 2002a) addressed specific steering committee needs 

related to understanding the potential costs and benefits of a state run NPDES permitting 

program. The following key issues/products were discussed in this report based on the following 

needs: 

 State capacity to run the NPDES Program ; 

 Endangered Species Act (ESA) consultation; 

 Potential flexibility and innovative state NPDES program approaches; 

 Program costs and funding; 

 Annotated outline for a storm water guidance; and 

 Water quality based effluent limits guidance. 

In 2005, the Idaho Legislature authorized DEQ to explore, by further evaluating the costs and 

benefits to the state, whether the state should operate an NPDES program. This report updated 

information for review by the legislature and the citizens of Idaho. 

The Decision Analysis Report #3 (DEQ 2005a) revised the Decision Analysis Report #2 (DEQ 

2002a) to reflect current permitting practices and the current list of NPDES permittees within the 

state. The report reviewed and updated resource costs, scope of programs included, and the 

number and nature of permits. Additionally, ESA consultation procedures were reviewed in the 

context of recent court cases, and updated funding options were also briefly addressed. 

With the passage of Idaho Code § 39-175A in 2005, the legislature established requirements 

prior to legislative approval of a state NPDES permitting program. The legislature established 

that a state program must be run with a minimum of federal interference in permitting, inspection 

and enforcement activities, and that all state permitting actions under an approved state program 

are state actions and not subject to consultation under the ESA or National Environmental Policy 

Act (NEPA). Further, it identified that a decision to accept delegation from the EPA to operate 

an NPDES program has significant public policy implications that should be made by the 

legislature.  

Subsequently, Idaho Code § 39-175B was promulgated to clarify the relationship between state 

and federal law. The legislature recognized it could not conveniently or advantageously set forth, 

in statute, all of the requirements for regulations which have been or will be established under 

the CWA. However, it asserted that any state permitting program would avoid duplicative, 

http://www.deq.idaho.gov/media/490946-npdes_primacy_report3.pdf
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overlapping or conflicting state and federal regulatory systems. Further, the DEQ board may 

promulgate rules to implement a state permitting program but, not impose conditions or 

requirements more stringent or broader in scope than the CWA and associated federal 

regulations. And DEQ cannot require NPDES permits for activities and sources not required to 

have permits by the EPA. 

The 2014 Idaho State Legislature passed Idaho Code §39-175C, authorizing DEQ to pursue 

delegated authority from EPA for a state NPDES Program, including rules authorizing the 

collection of reasonable fees for processing and implementing the program. Additionally, it 

identified that implementation of the state NPDES program cannot occur prior to statutory 

enactment of implementing legislation and authorization of a Memorandum of Agreement 

(MOA). Additionally, water rights are to be protected, and nothing in the statute is intended to 

supersede any existing agreements between federal, state or local agencies regarding authority 

over inspections. 

In 2014 – 2016, DEQ completed a negotiated rulemaking process to develop rules that comply 

with the NPDES requirements established in CFR Title 40, including those in 40 CFR 123, 

which specifically address requirements for states pursuing delegated authority to execute the 

NPDES Program. These rules “Rules Regulating the IPDES Program (IDAPA 58.01.25)” will be 

assessed in the were approved during the 2016 Idaho Legislative Session for statewide 

implementation. DEQ expects to submit its complete application package to EPA by September 

1, 2016. 

Placeholder for language once DEQ receives NPDES program authorization. 

2.4 Key Terms 

As noted in section 2.3, under the IPDES Program any point source that discharges or proposes 

to discharge pollutants into waters of the U.S. is required to obtain an IPDES permit. 

Understanding how each of these terms is defined is the key to understanding the foundation of 

the IPDES Program. Key terms are identified throughout the document and defined in the 

Glossary at the end of this guide. 

3 Permit Descriptions by Type and Sector 

3.1 Individual vs. General Permits 

The two basic IPDES permit types are individual and general. These permit types have similar 

components but are used under different circumstances and involve different permit issuance 

processes. 

3.1.1 Individual Permits 

Individual permits are specifically tailored to individual facilities. Upon receiving the appropriate 

application form(s), DEQ will develop a permit for that facility based upon the information 

provided by the permit application and other sources (e.g., previous permit requirements, 
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discharge monitoring reports, technology and water quality standards, total maximum daily 

loads, ambient water quality data, special studies). DEQ then issues a permit to the facility for a 

5 year cycle, with a requirement to reapply within a specified time before the expiration date. 

3.1.2 General Permits 

General permits can be an efficient and cost-effective option for DEQ because multiple facilities 

may be covered under a single permit. DEQ may develop and issue general permits to cover 

multiple facilities in a specific category of discharge, sludge use, or disposal practice. General 

permits must clearly identify the applicable conditions for each category or subcategory covered 

by the permit. General permits may exclude specified sources or areas from coverage. Similar to 

individual permits, DEQ can only issue general permits for a 5-year period or less. Permittees 

covered by a general permit must reapply within a specific time to remain covered under an 

administratively extended general permit
2
 (EPA 1984a). 

A general permit may be written to cover one or more categories or subcategories of dischargers, 

or sludge use or disposal practices or facilities described in the permit, except those covered by 

individual permits
3
. The following sources may be covered under a general permit:  

 Storm water point sources; or 

 One or more categories or subcategories of point sources if they all: 

 Involve the same or substantially similar types of operations (e.g., treatment 

processes); 

 Discharge the same types of wastes (e.g., pollutants) or engage in the same types of 

sludge use or disposal practices; 

 Require the same effluent limitations, operating conditions, or standards for sewage 

sludge use (e.g., including discharge) or disposal; 

 Require the same or similar monitoring; and 

 Are more appropriately controlled under a general permit than under individual 

permits. 

General permits may be written to cover dischargers within an area corresponding to existing 

geographic or political boundaries such as
4
:  

 Designated planning areas; 

 Sewer districts or sewer authorities; 

 City, county, or state political boundaries; 

 State highway systems; 

 Standard metropolitan statistical areas as defined by state or federal agencies; 

 Urbanized areas as designated by the U.S. Census Bureau; or 

 Any other appropriate division or combination of boundaries. 

Where a large number of similar facilities require permits, a general permit allows the permitting 

authority to allocate resources in a more efficient manner and to provide timely permit coverage 

rather than issuing an individual permit to each facility. In addition, using a general permit 

ensures consistent permit conditions for comparable facilities. 
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3.2 Permitted Sectors 

IPDES permits can be broadly classified as municipal and non-municipal facilities. Federal 

facilities fall into the broader category of non-municipal facilities. Within those broad categories, 

there can be specific types of activities that are subject to unique programmatic requirements in 

the IDAPA 58.01.25 and CFR Title 40 (Table 1).  

Table 1. IPDES program areas and applicable regulations for each. 

Program Area 
Applicable IDAPA Rules 58.01.25 and Code of 

Federal Regulations (CFR) Title 40 

Municipal 

Municipal (POTWs) effluent discharges IDAPA Section 003, 010, 102, 105, 108, 110, 130, 
201, 203, 301, 302, 303, 310, 370, 380 

40 CFR Part 122, 125, 133 

Indirect non-municipal discharges (Pretreatment) IDAPA Section 003, 010, 102, 105, 201, 302, 370 

40 CFR Part 122, 403, 405-471  

Sewage sludge use and disposal IDAPA Section 003, 010, 100, 102, 105, 108, 109, 
130, 201, 300, 302, 304, 305, 380 

40 CFR Part 122, 257, 501, 503 

Combined sewer overflow (CSO) discharges IDAPA Section 105, 130 

40 CFR Part 122, 125 

Sanitary sewer overflow (SSO) discharges IDAPA Section 010, 105 

40 CFR Part 122 

Municipal separate storm sewer systems (MS4s) 
discharges 

IDAPA Section 003, 010, 102, 105, 201, 301 

40 CFR Part 122, 125 

Non-Municipal (Industrial, Commercial, Manufacturing) 

Process wastewater discharges IDAPA Section 010, 105, 303 

40 CFR Part 122, 125, 405-471 

Non-process wastewater discharges IDAPA Section 105  

40 CFR Part 122, 125 

Storm water discharges associated with industrial 
activity 

IDAPA Section 105, 130, 304 

40 CFR Part 122, 125 

Storm water discharges from construction activities* IDAPA Section 105, 302 

40 CFR Part 122 125 

Cooling water intake structures (CWIS) IDAPA Section 003, 105, 109, 302, 303, 310 

40 CFR Part 122, 125, 401 

Concentrated animal feeding operations (CAFOs) IDAPA Section 003, 010, 102, 105, 130, 201, 301 

40 CFR Part 122, 123, 125, 412 

Concentrated aquatic animal production (CAAP) 
facilities 

IDAPA Section 003, 010, 102, 105  

40 CFR Part 122, 125, 451 

Ground water remediation IDAPA Section 010, 105 

40 CFR 122 

Pesticide discharges IDAPA Section 010, 105, 455 

40 CFR 122, 125 

Vessel discharges IDAPA Section 010, 102 

40 CFR Part 122 

Note: Though storm water discharges from construction activity resulting in disturbance of 5 or more acres of 
total land area are technically, “storm water discharges associated with industrial activity” as defined by 
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40 CFR 122.26(b)(14)(x), these discharges are commonly referred to as storm water discharges from large 
construction activities. 

3.2.1 NPDES Permits in Idaho 

Appendix A identifies EPA-issued NPDES permits in Idaho that are effective or administratively 

continued, as of January 2016. These numbers and examples presented in the appendix are 

subject to change. 

3.2.2 Major and Minor Facility Designation 

In addition to categorizing facilities as municipal and non-municipal, DEQ has adopted EPA 

criteria to determine which sources should be considered major facilities. The distinction is made 

to assist DEQ in setting priorities for permit issuance and reissuance. DEQ defines a major 

facility
5
 as a facility or activity that is: 

A publicly or privately owned treatment works with a design flow equal to or greater than one million 

gallons per day (1 MGD), or serves a population of ten thousand (10,000) or more, or causes significant 

water quality impacts; or 

A non-municipal facility that equals or exceeds the eighty (80) point accumulation as described in the 

Score Summary of the NPDES Non-Municipal Permit Rating Work Sheet (June 27, 1990) or the 

Department equivalent guidance document. 

The IPDES Permit Rating Worksheet and instructions (Appendix B) evaluate the significance of 

a facility, other than a POTW or domestic sewage treatment works, using the following criteria: 

 Toxic pollutant potential, 1.

 Flow/stream flow volume,  2.

 Conventional pollutants, 3.

 Public health impact, and 4.

 Water quality factors (such as impairment of the receiving water). 5.

Factor 6 of the EPA rating sheet, Proximity to Near Coastal Waters, is not included in the IPDES 

Permit Rating Worksheet because it is not applicable to Idaho facilities or permits. All facilities 

that are not designated as majors are considered minor facilities. 

3.2.3 Municipal Sources 

In addition to POTW effluent requirements, state and federal regulations establish programmatic 

requirements applicable to other POTW activities (e.g., sewage sludge disposal and 

management, storm water discharges from the treatment plant site) or activities that may be 

conducted by a municipality (e.g., municipal separate storm sewer systems, sanitary sewer 

overflows, and industrial pretreatment). A description of those programs and how they relate to 

IPDES permits is provided in the following sections. 

3.2.3.1 Affordability and Integrated Planning 

EPA has developed guidance to address integrated planning and financial capability for 

municipalities to meet multiple CWA permitting obligations (Table 2)(EPA 2011, EPA 2012a, 

EPA 2013, and EPA 2014a), and additional guidance has been developed to further help 
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municipalities develop integrated plans and financial assessments (Conference of Mayors et al., 

2013). Integrated planning and affordability considerations do not remove obligations to comply 

with the CWA, nor do they lower existing regulatory or permitting standards. Rather, they 

provide municipalities that meet the appropriate affordability and financial capability screening 

factors an opportunity to balance CWA requirements in a manner that addresses the most 

pressing health and environmental protection issues first. The choice and responsibility to 

develop an integrated plan rests with the municipality. An integrated plan for multiple CWA 

permitting obligations (e.g. POTW, MS4, CSS, etc.) can inform DEQ in the development of 

appropriate permit compliance schedules (that may be longer than otherwise allowed under the 

CWA) and consent decree implementation. It can also facilitate implementation of innovative 

solutions (e.g., green infrastructure, water quality trading), sequencing of critical capital projects 

(e.g., wastewater and storm water), and operation and maintenance in a way that ensures human 

health and environmental protection.  

Table 2. Summary of EPA integrated planning guidance. 

Integrated Planning Framework June 5, 2012, EPA released the final Integrated 
Municipal Stormwater and Wastewater Planning 
Approach Framework. The framework was developed in 
conjunction with the October 27, 2011 memorandum 
Achieving Water Quality Through Integrated Municipal 
Stormwater and Wastewater Plans to provide further 
guidance for EPA, states and local governments in 
developing and implementing effective integrated plans 
under the CWA. This framework was finalized after 
extensive public input including a series of workshops 
across the country. 

Assessing Financial Capability January 13, 2013 EPA provided a memo, Assessing 
Financial Capability for Municipal Clean Water Act 
Requirements, clarifying how the financial capability 
community will be considered when developing 
schedules for municipal projects necessary to meet CWA 
obligations. 

Financial Capability Assessment Framework November 24, 2014, EPA issued a memo, Financial 
Capability Assessment Framework for Municipal Clean 
Water Act Requirements, to EPA Regions that 
transmitted a Financial Capability Assessment 
Framework, providing greater clarity on the flexibilities 
built into existing guidance that local governments or 
authorities can use in assessing their financial capability 
and provides examples of additional information that 
could be submitted. 

3.2.3.2 Publicly Owned Treatment Works (POTW) 

Publicly owned treatment works (POTWs) primarily receive domestic sewage from residential 

and commercial customers. POTWs may also receive and treat wastewater from industrial 

facilities (indirect dischargers) connected to the collection system. POTWs always treat for 

conventional pollutants and may include treatment of nonconventional and toxic pollutants, 
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depending on the characteristics of the sources discharging to the POTW. The treatment 

provided by a POTW typically produces a treated effluent and sewage sludge residual. 

Volume 2 of this guide includes a discussion on incorporating specific conditions into POTW 

permits. 

3.2.3.3 Pretreatment 

Pretreatment is the regulation of nondomestic (e.g., industrial and commercial) wastewater 

discharges to POTWs. Because such effluent is conveyed to and treated by the POTW before 

discharging to waters of the U.S., they are termed indirect discharges. The pretreatment program 

prohibits indirect dischargers from discharging pollutants that will pass through the POTW to 

receiving waters, interfere with POTW treatment processes, or contaminate sewage sludge. 

Pretreatment regulations also require certain indirect dischargers to meet technology-based 

requirements developed specifically for such POTW users that are similar to those for direct 

dischargers. 

Pretreatment regulations
6
 require certain POTWs to develop a pretreatment program, including 

the authorities and procedures, which are generally included as special conditions of a POTW’s 

IPDES permit. Indirect dischargers are not required to comply with the Effluent Limitations 

Guidelines (ELG) found in 40 CFR 401 – 699. However, the POTW must create local limit 

requirements as part of their pretreatment program, if necessary for implementation of the 

pretreatment program, and if the indirect discharge may pass through the POTW to receiving 

waters, interfere with POTW treatment processes, or contaminate sewage sludge. 

Volume 2 of this guide includes a discussion on incorporating pretreatment special conditions 

into permits. 

3.2.3.4 Sewage Sludge 

In 1987 Congress amended CWA section 405 to establish a comprehensive sewage sludge 

program. The program regulates the use and disposal of sewage sludge by POTWs and by other 

Treatment Works Treating Domestic Sewage (TWTDS). These facilities generate sewage sludge, 

provide commercial treatment of sewage sludge, manufacture products derived from sewage 

sludge, or provide disposal of sewage sludge. The CWA section 405 requires EPA to develop 

technical standards that establish sewage sludge management practices and acceptable levels of 

toxic pollutants in sewage sludge. 

State and federal regulations
7
 govern the technical standards for sewage sludge use and disposal. 

TWTDS facilities not otherwise subject to the IPDES permit requirements under CWA section 

402 must apply for and receive a permit addressing standards for use and disposal of sewage 

sludge. Details of 40 CFR Part 503 are described in A Plain English Guide to the EPA Part 503 

Biosolids Rule (EPA 1994a). Where applicable, sewage sludge management requirements may 

be included as a special condition in permits issued to POTWs. 

Volume 2 of this guide includes a discussion on incorporating special conditions that address 

sewage sludge requirements. 
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3.2.3.5 Combined Sewer Systems (CSSs) 

A concern for some older POTWs may be combined sewer systems (CSS), which are wastewater 

collection systems owned by a state or municipality that convey sanitary wastewater (domestic, 

commercial, and industrial) and storm water through a single-pipe system to a POTW. 

Nationwide, CSSs serve approximately 860 communities with a total population of about 40 

million. Most communities with CSS problems have fewer than 10,000 people. During dry 

weather, CSSs collect and convey domestic, commercial, and industrial wastewater to a POTW. 

However, during periods of rainfall, snowmelt, and other forms of precipitation, the systems can 

become overloaded. When that overloading occurs, a CSS can overflow at designed relief points 

and discharge a combination of untreated sanitary wastewater and storm water directly to a 

surface water body. 

A combined sewer overflow (CSO) is the discharge from a CSS at a point before reaching the 

POTW. CSOs can be major sources of water pollution in communities served by CSSs. CSOs 

often contain high levels of total suspended solids, pathogenic microorganisms, toxic pollutants, 

floatables, nutrients, oxygen-demanding organic compounds, oil and grease, and other pollutants, 

causing water quality standards to be exceeded. The EPA prohibits permitting any new CSO 

outfalls. 

3.2.3.6 Sanitary Sewer Overflows (SSOs) 

Properly designed, operated, and maintained sanitary sewer systems are meant to collect and 

transport all sewage to a POTW. However, occasional, unintentional spills of raw sewage from 

municipal sanitary sewers occur in almost every system. Such types of releases are called 

sanitary sewer overflows (SSOs). 

SSOs are a prohibited discharge under the CWA, with a goal of zero events and strict associated 

liability. SSOs have a variety of causes including severe weather, improper system operation and 

maintenance, and vandalism. EPA estimates that over 40,000 SSO events occur every year in the 

U.S. Overflows of untreated wastewater can present risks of human exposure when released to 

certain areas, such as streets, private property, basements, and receiving waters used for drinking 

water, fishing, and contact recreation. 

A description of the extent of human health and environmental impacts caused by releases of 

untreated sewage, along with other information, was provided in a Report to Congress on the 

Impacts and Control of CSOs and SSOs (EPA 2004b). The report showed that NPDES permit 

requirements establishing clear reporting, record keeping, third party notification of overflows 

from municipal sewage collection systems, and clear requirements to properly operate and 

maintain the collection system, are critical to effective program implementation. 

EPA has developed a draft fact sheet and draft model permit conditions that explain how NPDES 

permitting authorities can better address SSOs and operate and maintain sanitary sewer 

collection systems. 

Volume 2 of this guide discusses the incorporation of conditions to address SSOs reporting in 

IPDES permits. DEQ's approach for reporting, compliance, and enforcement of SSOs will be 

further addressed in section 9, Compliance and Inspection, and section 10, Enforcement. 
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3.2.3.7 Municipal Separate Storm Sewer Systems (MS4s) 

Storm water from metropolitan areas is a significant source of pollutants discharged to waters of 

the U.S. While rainfall and snow are natural events, the nature of storm water discharges and 

their impact on receiving waters are greatly affected by human activities and land use. Storm 

water from lands modified by human activities, such as metropolitan areas and urban streets, can 

affect surface water resources by modifying natural flow patterns or by elevating pollution 

concentrations and loadings. Development also increases the storm water runoff rate and surge 

volume due to the increase in impermeable surfaces. This increases the receiving water’s flow, 

resulting in quicker and more frequent incidents of flooding. 

To address such concerns, the 1987 amendments to the CWA added section 402(p), a provision 

that directed EPA to establish phased NPDES requirements for storm water discharges. Phase I 

of the storm water program addresses permits for discharges from medium and large MS4s 

serving a population of 100,000 or more, as well as certain categories of industrial activity, 

including construction activity disturbing greater than 5 acres. Phase II expanded the storm water 

program to include small MS4s and construction activity disturbing 1 to 5 acres. 

The MS4 storm water application regulations established requirements for a two-part permit 

application. The first part allows large and medium local governments to help define priority 

pollutant sources in the municipality and to develop and implement appropriate controls for such 

discharges to MS4s (55 FR 47990, November 16, 1990). The second part of the application 

requires municipal applicants to propose municipal storm water management programs to control 

pollutants to the maximum extent practicable (MEP) and to effectively prohibit non-storm water 

discharges to the municipal system. Medium and large MS4 operators may be required to submit 

comprehensive permit applications for issuance of individual permits, or NOI information for 

coverage under a general permit.  

Phase II of the storm water program extended the NPDES permitting program to small MS4s in 

urbanized areas (64 FR 68722, December 8, 1999). The Phase II MS4 regulations require small 

MS4s to develop a program to address six minimum control measures that include BMPs and 

measurable goals for each BMP. The IPDES program has the option of permitting regulated 

small MS4s operators using an individual permit, a general permit, or a modification of an 

existing Phase I MS4’s individual permit. 

Municipal storm water management programs combine source controls and management 

practices that address targeted sources within the boundaries of the municipal system. For 

example, a municipality that expects significant new development may focus more on proposing 

requirements for new development and construction. On the other hand, a municipality that does 

not expect significant new development could focus more on municipal activities that affect 

storm water quality such as: maintenance of leaking sanitary sewers, road de-icing and 

maintenance, operation of municipal landfills, flood control efforts, and control of industrial 

contributions of storm water. 

MEP is not precisely defined so as to allow maximum flexibility in MS4 permitting to optimize 

reductions in storm water pollutants on a location-by-location basis (64 FR 68754, December 8, 

1999). Therefore, permit writers must rely on application requirements specified in the 
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regulations and the applicant’s proposed management program when developing appropriate 

permit conditions. 

The storm water Phase II rule was challenged in the courts, with the U.S. Court of Appeals for 

the Ninth Circuit generally upholding the Phase II rule but remanding three issues back to EPA. 

EPA issued guidance on April 16, 2004 titled, Implementing the Partial Remand of the Storm 

water Phase II Regulations Regarding Notices of Intent & NPDES General Permitting for Phase 

II MS4s4 (EPA 2004c). This guidance identifies how new general permits should address the 

remanded issues of public availability of notices of intent (NOIs), opportunity for public 

hearings, and permitting authority reviews of NOIs. Further, EPA is proposing changes (81 FR 

415, January 6, 2016) to the regulations governing small MS4 permits to respond to a remand 

from the United States Court of Appeals for the Ninth Circuit in Environmental Defense Center, 

et al. v. EPA, 344 F.3d 832 (9th Cir. 2003). EPA indicates that the proposal would not establish 

any new substantive requirements for small MS4s. 

In addition to storm water information on the EPA website, EPA has developed the following 

guidance documents and memoranda to help permit writers and permittees implement the 

municipal storm water program: 

 Guidance Manual for the Preparation of Part 2 of the NPDES Permit Applications for 

Discharge from Municipal Separate Storm Sewer Systems (EPA 1992a); 

 Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm 

water Permits (EPA 1996a); 

 Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations (WLAs) for 

Storm Water Sources and NPDES Permit Requirements Based on Those WLAs (EPA 

2002a, EPA 2014b); 

 MS4 Program Evaluation Guidance (EPA 2007a); and 

 MS4 Permit Improvement Guide (EPA 2010b). 

Volume 2 of this guide discusses the application requirements for storm water discharges from 

large, medium, and small MS4s. 

3.2.4 Non-Municipal Sources 

Non-municipal sources include industrial and commercial facilities, industrial storm water 

(including large construction activities), and discharges from small construction activity, 

concentrated animal feeding operations (CAFOs) and concentrated aquatic animal production 

(CAAP) facilities. Unlike municipal sources, the types of raw materials, production processes, 

treatment technologies used and pollutants discharged at industrial facilities vary widely, exhibit 

more diurnal and seasonal variation, and are dependent on the type of industry and specific 

facility characteristics. The operations, however, generally are carried out within a more clearly 

defined area with less complex collection systems than POTWs. In addition, unlike sewage 

sludge generated at POTWs, the IPDES program does not regulate residuals (sludge) generated 

by non-municipal facilities. 

Non-municipal facilities can discharge storm water contaminated through contact with 

manufacturing activities or raw material and product storage. Alternatively, they can have non-

process wastewater discharges such as cooling water that is regulated under an IPDES permit. 
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3.2.4.1 Industrial Dischargers of Process and Non-process Wastewater 

Industrial, commercial, and manufacturing facilities often use process wastewater in the 

manufacture and processing of products. 

Process wastewater can contain pollutants at levels that affect the quality of receiving waters. 

The IPDES permit program identifies specific requirements for discharges of process wastewater 

from industrial, commercial, and manufacturing sources. Facility discharges to waters of the U.S. 

require coverage under an IPDES permit. Alternatively, facilities that discharge wastewater to a 

municipal sewer system may need to be covered under that municipality’s pretreatment program. 

Many types of facilities, whether they discharge directly to waters of the U.S. or to a municipal 

sewer system, are covered by effluent guidelines and/or standards. Storm water that runs off a 

facility’s property or from a construction site might require an IPDES permit under the industrial 

storm water program (section 3.2.4.2 Storm Water Associated with Industrial Activity). 

Industrial, commercial, and manufacturing facilities often produce wastewater from sources 

other than processing products, such as sanitary or cafeteria wastes or using non-contact cooling 

water for heat exchange. For example, most hydropower facilities have non-contact cooling 

water discharges to reduce thermal loading on power generation equipment.  

Like process wastewater, non-process wastewater is regulated under the IPDES program. Non-

process wastewater might also be important to the permit writer when drafting monitoring 

conditions for facilities where the non-process wastewater dilutes the concentration of pollutants 

in process wastewater. As such, DEQ must ensure that required monitoring locations provide an 

accurate measurement of pollutants discharged relative to all effluent limitations. 

Volume 2 of this guide discusses the application requirements for process and non-process 

wastewater. 

3.2.4.2 Storm Water Associated with Industrial or Construction Activity 

To minimize the impact of storm water discharges from industrial, commercial, and 

manufacturing facilities, the IPDES program includes an industrial storm water permitting 

component. Facilities are required to obtain an IPDES industrial storm water permit if they are 

included in 1 of the 11 categories of storm water discharges associated with industrial activity, 

which discharge or propose to discharge storm water to an MS4 or directly to waters of the U.S. 

For example, the 2012 NPDES General Permit for Discharges from Construction Activities 

(CGP) (EPA 2012b) and the 2015 NPDES Multi-Sector General Permit for Storm Water 

Discharges Associated with Industrial Activity (MSGP) (EPA 2015) require applicants to 

identify the MS4s and receiving waters into which their storm water is discharged. 

Permit Regulations for Storm Water Associated with Industrial Activity 

Storm water discharges associated with industrial activity include discharges from any 

conveyance used for collecting and conveying storm water and that is directly related to 

manufacturing, processing, or raw materials storage areas at an industrial plant. Federal 

regulations
8
 identify the following 11 industrial categories for which operators are required to 

apply for storm water discharge permits: 
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 Facilities subject to storm water effluent guidelines, new source performance 1.

standards, or toxic pollutant effluent standards under 40 CFR Parts 400 – 471 

(Subchapter N);  

 Certain heavy manufacturing facilities (lumber, paper, chemicals, petroleum refining, 2.

leather tanning, stone, clay, glass, concrete, ship construction);  

 Active and inactive mining operations and oil and gas operations with contaminated 6.

storm water;  

 Hazardous waste treatment, storage, or disposal facilities, including Resource 7.

Conservation and Recovery Act (RCRA) Subtitle C facilities;  

 Landfills, land application sites, open dumps, and RCRA Subtitle D facilities;  8.

 Recycling facilities, including metal scrap yards, battery reclaimers, salvage yards, 9.

and automotive junkyards;  

 Steam electric power generating facilities, including coal-handling sites;  10.

 Transportation facilities that have vehicle maintenance shops, equipment cleaning 11.

operations, or airport deicing operations;  

 Major POTW sludge handling facilities, including on-site application of sewage 12.

sludge;  

 Construction activities that disturb five acres or more (see subsection below); and  13.

 Light industrial manufacturing facilities.  14.

Federal-, state- or municipal-owned or operated industrial facilities that meet the above 

descriptions must also submit applications. 

Volume 2 of this manual discusses regulations, application requirements, and permit conditions 

to address storm water discharges associated with industrial and construction activities, including 

storm water discharges from industrial facilities that have no exposure to industrial activities or 

materials, and that may be conditionally excluded from the storm water permitting program. 

3.2.4.3 Cooling Water Intake Structures 

CWA section 316(b) provides that any standard established pursuant to CWA sections 301 or 

306 and applicable to a point source, requires that the location, design, construction, and capacity 

of cooling water intake structures reflect the best technology available for minimizing adverse 

environmental impact. This provision is unique because it addresses the intake of water, in 

contrast to other provisions that regulate the discharge of pollutants into waters of the U.S. 

EPA has established national performance standards under CWA section 316(b) designed to 

reduce the impingement and entrainment of fish and other aquatic organisms as they are drawn 

into a facility’s cooling water intake structures. Impingement occurs when organisms are trapped 

against cooling water intake structures by the force of water being drawn through the intake 

structure. Entrainment occurs when organisms are drawn through a cooling water intake 

structure into a cooling system, through the heat exchanger, and then pumped back out into the 

water body. 

In April 1976, EPA published regulations at 40 CFR Part 402 to address cooling water intake 

structures. Fifty-eight electric utility companies challenged the final rule. The U.S. Court of 

Appeals for the Fourth Circuit remanded the rule in 1977, and in 1979, EPA withdrew 40 CFR 

Part 402. Beginning in 1977, NPDES permit authorities made decisions implementing CWA 
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section 316(b) on a case-by-case basis using best professional judgment (BPJ) (40 CFR 

125.90(b) and 401.14). 

In the 1990s, EPA began developing CWA section 316(b) regulations establishing national 

standards. EPA divided the rulemaking into three phases: 

 Phase I addressed new facilities and was completed in December 2001 (40 CFR Part 1.

125, Subpart I);  

 Phase II addressed existing electric generating plants that use at least 50 million 2.

gallons per day (mgd) of cooling water and was completed in July 2004 (40 CF Part 

125, Subpart J).  

 Phase III addressed other existing facilities, including small existing electric 3.

generating plants that use less than 50 mgd of cooling water, manufacturers, and new 

offshore and coastal oil and gas extraction facilities. 

The Phase III regulations, finalized in June 2006, establish national standards only for new 

offshore and coastal oil and gas extraction facilities (40 CFR Part 125, Subpart N). EPA decided 

that other Phase III industrial facilities withdrawing water for cooling purposes would not be 

covered by national standards but would continue to be subject to CWA section 316(b) 

requirements set by the NPDES Permitting Director on a case-by-case, BPJ basis (40 CFR 

125.90(b) and 401.14). All three regulations were subject to judicial challenges. 

In 2014 the EPA published rules (79 FR 48300, August 15, 2014) constituting their response to 

the remand of the Phase II and Phase III rules. These rules established requirements under 

section 316(b) of the CWA for existing power generating facilities and existing manufacturing 

and industrial facilities that withdraw more than 2 million gallons per day (mgd) of water from 

waters of the U.S. and use at least 25 percent of the water they withdraw exclusively for cooling 

purposes. These national requirements apply to the location, design, construction, and capacity of 

cooling water intake structures at regulated facilities by setting requirements that reflect the best 

technology available for minimizing adverse environmental impact.  

Volume 2 of this manual discusses additional regulatory requirements and permit conditions for 

cooling water intake structures.  

3.2.4.4 Concentrated Animal Feeding Operations (CAFOs) 

Animal feeding operations
9
 (AFOs) are agricultural facilities where animals are kept and raised 

in confined situations. AFOs typically maintain animals, feed, and manure and have production 

operations in a limited land area. Manure and wastewater from AFOs have the potential to 

contribute pollutants such as nitrogen and phosphorus, organic matter, sediments, pathogens, 

heavy metals, hormones, antibiotics, and ammonia to the environment. 

AFOs that meet DEQ’s definition of a concentrated animal feeding operation (CAFO), or that 

are designated as CAFOs by DEQ, and that discharge or propose to discharge to waters of the 

U.S. are required to obtain an IPDES permit. 

CAFOs are subject to requirements that limit discharges from the production area and 

requirements applicable to land application areas under the control of the CAFO operator. Large 

CAFOs are subject to a no discharge requirement for production areas, whereas other CAFOs are 
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subject to BPJ requirements for their production areas. One of the principal substantive pollution 

control conditions in any CAFO permit is the requirement to implement the terms of the nutrient 

management plan (NMP) incorporated into the permit when permit authorization is granted. 

Additional permit regulations and application requirements for CAFOs are discussed in Volume 

2 of this guide.  

3.2.4.5 Concentrated Aquatic Animal Production (CAAP) Facilities 

In 2004 EPA promulgated new effluent guidelines that address concentrated aquatic animal 

production (CAAP) facilities. These effluent guidelines apply to CAAP facilities (flow-through, 

recirculating, and net pen) that directly discharge wastewater and have annual production equal 

to or greater than 100,000 pounds of aquatic animals. The rule requires a BMP plan and 

implementation of measures, including recordkeeping and reporting requirements, to minimize 

discharges of solids, to prevent spills of drugs, feed, and chemicals that could result in discharges 

to waters of the U.S., and to ensure proper maintenance of the facility. A facility that does not 

meet the effluent guideline threshold might still need an IPDES permit if it meets the CAAP 

facilities thresholds established in the NPDES regulations at 40 CFR 122.24(b) or if it is 

designated as a CAAP facility by DEQ under the designation authority in 40 CFR 122.24(c).  

Idaho also has the “Idaho Waste Management Guidelines for Aquaculture Operations” (DEQ 

1997) found at https://www.deq.idaho.gov/media/488801-aquaculture_guidelines.pdf. 

Additional permit regulations and application requirements for CAAPs are discussed in Volume 

2 of this guide. 

3.2.4.6 Ground Water Remediation Facilities 

Facilities conducting groundwater remediation activities, such as pump and treat, or seepage 

water collection systems in which treated groundwater is discharged to waters of the U.S. within 

Idaho, are eligible for coverage under a ground water remediation permit. In addition, 

construction/excavation dewatering activities, building dewatering, and aquifer pump testing that 

occur at designated or known contaminated sites are eligible for coverage.  

3.2.4.7 Small Suction Dredge Mining 

On May 6, 2013 the EPA’s general permit For Small Suction Dredge Placer Miners in Idaho 

became effective. Under this permit, owners and operators of placer mining operations in Idaho 

with small suction dredges having: (1) intake nozzle size of 5 inches in diameter or less (or the 

diametrical equivalent defined in the permit); and (2) equipment rated at 15 horsepower or less 

are authorized to discharge to waters of the U.S., in accordance with effluent limitations, 

monitoring requirements, and other conditions in the permit. However, some water bodies are 

excluded from coverage of the permit in order to protect beneficial uses. 

Additional permit regulations and application requirements for small suction dredge mining are 

discussed in Volume 2 of this guide. 

https://www.deq.idaho.gov/media/488801-aquaculture_guidelines.pdf
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3.2.4.8 Pesticide Discharges 

On October 31, 2011 the EPA Pesticide General Permit (PGP) for Discharges from the 

Application of Pesticides became effective. This permit covers any operator who meets the 

eligibility requirements identified in the PGP and has submitted a NOI. 

This permit is available to operators who discharge to waters of the U.S. from the application of 

(1) biological pesticides or (2) chemical pesticides that leave a residue (collectively called 

pesticides), when the pesticide application is for one of the following pesticide use patterns: 

 Mosquito and Other Flying Insect Pest Control—to control public health/nuisance and 

other flying insect pests that develop or are present during a portion of their life cycle in 

or above standing or flowing water. Public health/nuisance and other flying insect pests 

in this use category include mosquitoes and black flies. 

 Weed and Algae Pest Control—to control weeds, algae, and pathogens that are pests in 

water and at water’s edge, including ditches and/or canals. 

 Animal Pest Control—to control animal pests in water and at water’s edge. Animal pests 

in this use category include fish, insects, mollusks, and pathogens. 

 Forest Canopy Pest Control—application of a pesticide to a forest canopy to control the 

population of a pest species (e.g., insect or pathogen) where, to target the pests 

effectively, a portion of the pesticide unavoidably will be applied over and deposited to 

water. 

Volume 2 of this guide addresses additional permit regulations and application requirements for 

the PGP. 

3.2.4.9 Vessel Discharges 

On March 30, 2005, the U.S. District Court for the Northern District of California (in Northwest 

Environmental Advocates et al. v. EPA) ruled that the EPA regulation excluding discharges 

incidental to the normal operation of a vessel from NPDES permitting exceeded the Agency’s 

authority under the CWA. On September 18, 2006, the Court issued an order revoking this 

regulation [40 CFR 122.3(a)] as of September 30, 2008. EPA appealed the District Court’s 

decision, and on July 23, 2008, the Ninth Circuit upheld the decision, leaving the September 30, 

2008 vacatur date in effect. In response to the Court order, EPA developed two proposed permits 

to regulate discharges from vessels. The district court ultimately extended the date of vacatur to 

February 6, 2009. 

In July 2008, Congress amended the CWA (P.L. No. 110-288) to add section 402(r), which 

excludes discharges incidental to the normal operation of a recreational vessel from NPDES 

permitting. Instead, it directs EPA to regulate those discharges under a newly created CWA 

section 312(o). As a result of the law, EPA did not finalize the previously proposed Recreational 

Vessel General Permit and instead undertook rulemaking to develop BMPs for these vessels 

under the authority of CWA section 312(o). 

In July 2010 P.L. 111-215 (Senate Bill S. 3372) was signed into law. This law amends P.L. 110-

299 (Senate Bill S. 3298), which generally imposes a moratorium during which time neither EPA 

nor states may require NPDES permits for discharges incidental to the normal operation of 

commercial fishing vessels and other non-recreational vessels less than 79 feet. As a result, of 
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P.L. 110-299, the Vessel General Permit (VGP) does not cover vessels less than 79 feet, or 

commercial fishing vessels, unless they have ballast water discharges. P.L. 111-215 extended the 

expiration date of the moratorium from July 31, 2010, to December 18, 2013. As a result of the 

court ruling, EPA issued the VGP on December 18, 2008. The 2008 VGP regulates discharges 

incidental to the normal operation of vessels operating in a capacity as a means of transportation. 

The VGP includes the following: 

 General effluent limits applicable to all discharges; 

 General effluent limits applicable to 26 specific discharge streams; 

 Narrative water-quality based effluent limits; 

 Inspection, monitoring, recordkeeping, and reporting requirements; and 

 Additional requirements applicable to certain vessel types. 

EPA estimates that approximately 61,000 domestically flagged commercial vessels and 

approximately 8,000 foreign flagged vessels could be affected by this permit. 

3.2.5 Hydrologic aulic Connectivity 

In some cases, there are discharges of pollutants to or on the ground, near a surface water, that 

can result in pollutants entering surface water via ground water. On a case-by-case basis, DEQ 

will determine the appropriate regulatory mechanism to address the discharge. This may include 

the application of Idaho’s Wastewater Rules, Recycled Water Rules, Subsurface Sewage Rules 

or the IPDES rules. 

3.2.6 Non-Permitted Sectors 

There are additional sectors that are not permitted by the EPA NPDES program (e.g. dewatering 

of utility vaults). Idaho Code §39-175B states that the IPDES program,  

…shall not impose conditions or requirements more stringent or broader in scope than the clean water act 

and regulations…[and] the Department will not require NPDES permits for activities and sources not 

required to have permits by the United States environmental protection agency. 

As a result, DEQ does not intend to require permits addressing those sectors that do not have 

NPDES permits or are not required by EPA to obtain permits. 

3.3 IPDES Fee Schedule 

The IPDES fee schedule is based on a combination of application and annual fees, depending on 

several factors, including: 

 Permit type (e.g., IP vs. GP); 

 Permit sector (e.g., POTW, Industrial, Storm Water); 

 Project size or impact (e.g. major/minor, project area size); and 

 Population served or equivalent dwelling units (EDUs). 

All IPDES fees discussed here pertain to the July 1, 2015 “Rules Regulating the IPDES 

Program.” Any change in the IPDES fee schedule requires authorization by the Idaho legislature. 
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3.3.1 POTWs and Domestic Sewage Treatment Works 

POTWs, domestic sewage treatment works, and sewer districts are charged an annual fee of 

$1.74 per EDU that the facility serves; these facilities are not assessed an application fee. DEQ 

defines EDU
10

 as: 

A measure where one (1) equivalent dwelling unit is equivalent to wastewater generated from one (1) 

single-family residence. The number of EDUs must be calculated from the municipality’s population 

served divided by the average number of people per household as defined in the most recent Census Bureau 

data (for that municipality, county, or average number of persons per household for the state of Idaho). 

This refers to the most recent US Census Bureau annual estimate for the municipality or area 

served (e.g., sewer districts may not be clearly represented in US Census Bureau statistics). 

In this theoretical example, if a facility serves a community of 10,000 people, and the average 

number of people per household is 3.5 2.68, then the annual fee would be calculated as: 

$ 1.74 x EDUs = $ Annual Fee  →  $ 1.74 x (10,000/3.5 2.68) = $ 4971.43 

6,492.54  

To determine the appropriate annual fee for these facilities, DEQ requires calculating EDUs by
11

: 

 i. Using the most recent Census Bureau statistics for estimates of the population served and 

the average number of people in a household; or 

 ii. Existing facilities may report to the Department the number of EDUs served, annually; or 

 iii. New facilities may report to the Department the number of EDUs to be served, based on 

the facility planning design as part of the IPDES permit application. 

Other Municipal Discharges 

There are no IPDES fees for other municipal discharge programs (e.g., MS4s, pretreatment). 

Fees for those sources are covered by the annual fees paid by POTWs and domestic sewage 

treatment works. 

3.3.2 All Other Permit Types and Sectors 

Table 3, identifies the fee schedule for all permitted IPDES dischargers other than POTWs, 

domestic sewage treatment works, and sewer districts which are addressed in the previous 

section of this guidance
12

. 
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Table 3. The IPDES fee schedule for all permitted IPDES dischargers except for POTWs, domestic 
sewage treatment works, and sewer districts

13
. 

Permit Type Application ($) Annual ($) 

Industrial Permits
* 

— — 

Major 0 13,000 

Minor 0 4,000 

Storm Water Permits — — 

Construction (CGP) — — 

1-10 acres 200 0 

10-50 acres 400 75 

50-100 acres 750 100 

100-500 acres 1,000 400 

>500 acres 1,250 400 

Low Erosivity Waiver (CGP) 125 0 

Industrial (MSGP) Permits 1,500 1,000 

Cert. of No Exposure (MSGP) 250 100 

Other General Permits 0 0 

*
For description of major vs. minor facilities, see section 3.2.2 (Major and Minor Facility 
Designation) and Appendix B (IPDES Permit Rating Work Sheet and Instructions). 

3.3.3 Fee Assessment and Payment 

3.3.3.1 Annual Fees 

DEQ will generate annual fee assessments for each IPDES-permitted facility that is required. 

Annual fees will be assessed in June for the 12 months between October 1 of the previous 

calendar year and September 30 of the current calendar year. DEQ will mail the annual fee 

assessment to each facility on or before July 1 of each year
14

. 

Owners or operators of multi-year storm water facilities or construction projects are subject to 

annual fees that will be assessed in the year (October of the previous calendar year through 

September of the current calendar year) immediately following the receipt of the application or 

notice of intent for coverage
15

. In subsequent years, annual fees will be assessed in the same 

manner as individual IPDES-permitted facilities. DEQ will provide a final assessment of annual 

fees upon approval of a notice of termination. 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

27 

Annual fees will be assessed according to the number of months a permittee was covered by an 

IPDES permit within a given year (i.e., October of the previous calendar year through September 

of the current calendar year). If a permittee was covered for less than a full 12 months, the 

assessed fee will be pro-rated to account for less than a full year’s coverage under the permit
16

. 

Payment of annual fees to DEQ are due on October 1, unless it is a Saturday, Sunday, or legal 

holiday, in which event the payment is due on the successive business day. Figure 1 illustrates 

the annual fee assessment schedule. Fees paid by check or money order must be made payable to 

the Idaho Department of Environmental Quality and sent to 1410 North Hilton Street, Boise, ID 

83706-1255 1255
17

.  

 
Figure 1. IPDES annual fee assessment schedule. 

POTWs and Domestic Sewage Treatment Works 

If a facility serves 575 EDUs or more, it may request to divide its annual fee payment into equal 

monthly or quarterly installments by submitting a request to the Department DEQ on the proper 

request form provided with the initial billing statement. DEQ will notify a facility, in writing, of 

approval or denial of a requested monthly or quarterly installment plan within ten 10 business 

days of receiving a request
18

. 

If a facility has been approved to pay monthly installments then each installment is due by the 

first day of each month following permit coverage, unless it is a Saturday, a Sunday, or a legal 

holiday, in which event it is due on the successive business day
19

. 

If a facility has been approved to pay quarterly installments then each installment is due by the 

first day of the month of each quarter following permit coverage (October 1, January 1, April 1, 

and July 1), unless it is a Saturday, a Sunday, or a legal holiday, in which event it is due on the 

first successive business day
20

. 

3.3.3.2 Application Fees 

DEQ will assess application fees at the time of application for coverage under an individual 

permit, or notice of intent for coverage under a general permit
21

. 

Payment of an application fee is due with an application for an individual permit or notice of 

intent for coverage under a general permit, if required
22

. 
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3.3.4 Delinquent Fees 

DEQ will not consider a permit application to be complete until all applicable fees are paid
23

. 

3.3.4.1 Annual Fees 

Annual fees will be considered delinquent in payment if DEQ has not received the assessed 

annual fee by November 1. If the permittee has been approved by DEQ to pay monthly or 

quarterly installments, its installment will be considered delinquent if DEQ has not received it by 

the last day of the month or quarter in which payment is due
24

. 

3.3.4.2 Suspension of Services and Other Actions 

For any permittee that is delinquent in payment of fees in excess of 90 days, DEQ will suspend 

providing any technical services (e.g. review plans and specs, monitoring plans, and preliminary 

engineering reports). DEQ will inform the permittee of the fee delinquency in a warning letter 

identifying administrative enforcement actions that DEQ may pursue if the permittee does not 

pay all applicable fees
25

. 

For any permittee delinquent in payment of fees in excess of 180 days, DEQ will suspend all 

technical services provided and consider the permittee in non-compliance with permit conditions 

and subject to potential enforcement action
26

. 
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4 Individual Permit Application Process 

This section describes the permit application process and the information that must be submitted 

to support permit development for all individual permits. Application details specific for each 

individual permit sector can be found in Volume 2. For details regarding the permit development 

and NOI submittal for coverage under a general permit (section 6). 

Figure 2 presents a flow chart identifying the main steps in the IPDES individual permit 

application and development process. This section will address the first three steps (application 

process): 1) optional pre-application meeting, 2) application submittal, and 3) application 

completeness determination activities. Permit development steps 4 – 9 are presented in section 5. 

 
Figure 2. Individual permit development process. 

4.1 Pre-Application Meeting 

Any person who intends to apply for a permit or who proposes to discharge a pollutant into the 

waters of the US in Idaho should contact DEQ to schedule a meeting prior to submitting an 

application
27

. This pre-application process takes place before a permit application is submitted, 

involves the voluntary participation of the permit applicant, and serves three purposes: (1) 

determine whether the activities or facility will require an IPDES permit and whether other 

suitable permitting options are available (e.g., reuse, discharge to ground water, elimination of 

the discharge); (2) identify the IPDES permit application requirements; and (3) identify the 
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IPDES permit application submittal schedule. Additionally, DEQ personnel and the applicant 

may discuss any applicable antidegradation provisions. 

DEQ encourages potential wastewater discharge applicants to contact DEQ prior to submitting a 

permit application to discuss whether a surface water discharge permit (IPDES) is the most 

prudent method for disposing of treated wastewater. DEQ has multiple permitting programs for 

wastewater collection, treatment, disposal, as well as beneficial reuse of treated wastewater. Each 

permit type available for disposing or reusing treated wastewater has benefits which the facility 

may determine to be economically, socially, and environmentally feasible and desirable. The 

potential permitting schemes include: 

 Individual/Subsurface Sewage Disposal Rules
28

  

 Recycled Water Rules
29

  

 Rules Regulating the IPDES Program
30

  

If an operator has already been issued an IPDES permit but is planning or has completed material 

or substantial alterations or additions to the facility or activity since the current permit was 

issued, a pre-application meeting may be appropriate to discuss pertinent IPDES permit 

modifications or, if permit renewal is eminent, how the renewed permit may differ from the 

existing permit.  

The operator or owner should contact the appropriate DEQ regional office to schedule a meeting. 

The operator, owner, and consulting engineer should attend the meeting with the documentation 

necessary to identify the facility or activity, or any changes proposed for the facility or activity. 

The process for modifying an existing permit will be discussed in section 7.  

Some basic information should be brought to the meeting to convey to DEQ the purpose for or 

the proposed changes to a permitted facility or activity. Once the appropriate permitting program 

has been identified, DEQ can assist the applicant with determining the necessary information 

required of a complete application.  

The information DEQ recommends to support a pre-application meeting varies depending on the 

facility or activity. Information that should be brought to, or provided in advance of the pre-

application meeting, includes: 

 Owner and operator information, such as: 

 Company name; 

 Addresses; 

 Representative name(s) and title/purpose (consultant, contractor, operator, etc.); and 

 Phone numbers and email addresses; 

 Facility or activity location; 

 A facility description (applicable SIC or NAICS codes) and wastewater constituents: 

 Anticipated or measured daily volume of wastewater generated and the basis for this 

flow rate (extrapolation from similar facility data is acceptable). Generated 

wastewater may be from one or more of the following: 

– Process wastewater; 

– Non-process wastewater; and 

– Sanitary wastewater; 

 Description of processes either used or planned to be used at the facility or activity; 
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 Description of any seasonality of discharge or potential for discharge/non-discharge 

options; 

 Anticipated or known pollutants and their effluent concentrations; and 

 If a Publicly Owned Treatment Works (POTW): 

– Will/does the facility receive industrial wastewater?; and  

– Will/does the collection system accept and transport storm water?; 

 A topographic map of the area extending at least one (1) mile outside the facility’s or 

activity’s boundary;  

 Whether a mixing zone will be requested; and 

 Any information concerning potential waiver requests. 

If the applicant believes that some information is a trade secret or should be held confidential, 

DEQ recommends that each page describing the confidential information have a notification 

employing such language as “trade secret,” “proprietary,” or “confidential,” as required by 

DEQ
31

. Since no documentation or information must be submitted to DEQ during the pre-

application meeting, an owner or operator may claim all information as confidential. However, 

an owner or operator may want to work with DEQ to determine what information cannot be 

claimed as confidential during this pre-application meeting to avoid issues later in the permitting 

process. Please be aware that information required by Idaho rules and supporting an individual 

permit application cannot be held confidential. The applicability of a confidential designation for 

IPDES permitting purposes will be addressed in appropriate sections of this guide and in Volume 

2.  

4.2 Individual Permit Application—Common Content 

4.2.1 Web-based Interface for Permit Application Submittal 

DEQ is developing web-based tools that will support submittal of electronic applications along 

with all necessary supporting documentation (reports, maps, etc.), and will interface with the 

IPDES CRIPS database. The web-based tools and database are integral to DEQ providing new 

and renewed permits that are accurate, thorough, and issued in a timely manner.  

Applicants must submit their new permit and existing permit renewal applications using the web-

based tools. This will speed up the application submittal by eliminating the mailing of hard 

copies, DEQ data entry and associated errors. DEQ will provide support to those facilities and 

activities that are unable to submit their applications using the web-based tool. However, the 

applicant must contact DEQ and request paper copies of all pertinent application forms and 

instructions well in advance of the minimum time required to submit an application. Please read 

Section 4.3, Time to Apply, for additional information on timely application submittal and the 

risks associated with application submission delays. 

4.2.2 Who Must Submit the Application 

Rules Regulating the IPDES Program stipulate that the operator must obtain the IPDES permit. 

Additionally, the application must be signed by a certifying official
32

. 
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In contrast to the status of information and documentation evaluated at the pre-application 

meeting, as noted in section 4.1, all information submitted in support of developing an IPDES 

permit, when required, may not be classified as confidential
33

. This information includes: 

 The name and address of any IPDES applicant or permittee; 

 The content of any IPDES permit; 

 IPDES permit applications, and information required to be submitted for IPDES 

applications; 

 Information submitted in any attachments used to supply information required by the 

applications; and 

 Effluent data
34

. 

4.2.3 Owner and Operator Information 

Information identifying the legal entity owning and operating the facility or activity is required 

on all applications. This information includes: 

 The owner’s name, (company, corporation, municipality, etc.); 

 The responsible signatory person’s name and title; 

 Mailing address; 

 Phone number(s); 

 Email addresses; and 

 The federally issued Employer Identification Number (EIN). 

Similarly, information regarding the operator must be divulged: 

 The operator’s name, (company, corporation, municipality, etc.); 

 Whether the operator is also the owner of the facility or activity; 

 Mailing Address; 

 Phone number(s); 

 Email addresses; and 

 The operator’s EIN. 

Finally, a billing address must also be provided. This information includes: 

 The name (company or municipal billing office) to which the bill need be submitted; 

 The billing address; 

 The contact person’s name and title; 

 Phone number(s); and  

 Email addresses, if available. 

4.2.4 Facility or Activity Physical Location and Description 

The facility or activity physical location and description must be identified and submitted as part 

of the application information. This information includes: 

 The physical address of the facility or activity; 

 The facility location (latitude and longitude in decimal degrees at the entrance); 

 Township, range, and section; 

 County; 
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 Whether it lies on Indian lands; and 

 Facility or activity status as federal, state, private, public, or other. 

A map of the area extending to one mile outside the facility’s or activity’s property boundary 

should be supplied with the application (Figure 3).This map should indicate: 

 Area surrounding all unit processes (topographic if available) extending one (1) mile past 

the property boundary; 

 Influent and effluent pipes/structures; 

 Springs or other surface water bodies; 

 Drinking water wells within one (1) mile of the property; 

 Areas where sewage sludge produced by the treatment works is stored, treated or 

disposed; and 

 Areas assigned to receive, store, treat, or dispose of hazardous waste.  

 
Figure 3. Example map. 

4.2.5 Outfall Description  

For point source dischargers a complete description of the outfall(s) is required. This location 

information should include:  

 Outfall location – latitude and longitude in decimal degrees of the actual outfall location; 
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 Distance from shoreline (if applicable); 

 Distance above or below water surface; 

 Applicable wastewater flow rate(s) (mgd) (indicate measured or estimated), as required 

by the application, which may include: 

 Annual average daily; 

 Average weekly; 

 Average monthly; 

 Maximum daily; 

 Design; 

 Wastewater pollutant analytical results and the associated EPA testing method
35

; 

 Whether discharge is continuous or intermittent (frequency, duration, months in which 

discharge occurs); and 

 If the outfall has a diffuser, the type must be specified. 

Wastewater discharge flow rates must be provided in units of million gallons per day (mgd). 

These data must be submitted for each of the last 3 years, and, for the annual average rate, be 

based on a 12-month averaging period. 

If the applicant is requesting a mixing zone, the request must be made concurrently with the 

submittal of the application using the appropriate form. The required information necessary to 

support a mixing zone analysis includes: 

 Type of outfall (single port, multiport, or surface side channel discharge); 

 Location and orientation of discharge pipe or port; 

 Receiving water body characteristics including: 

 Lake/reservoir bathymetry or stream channel profile for flowing waters; 

 Surface water drinking water intakes and public swimming beaches within five (5) 

miles (may not be applicable in upstream situations); and 

 Critical flow conditions; 

 Effluent and receiving water pollutant concentrations; and 

 Existing authorized mixing zones. 

4.2.6 Description of Receiving Waters 

The water body receiving the discharge will need to be identified. The application also requires 

critical low flow (e.g., 7Q10 or 4B3, 1Q10 or 1B3, 30Q5, and harmonic mean flow) and the 

hardness of the receiving water at critical low flow to determine the potential to exceed water 

quality standards. Some of these data may be difficult to accurately measure, especially in waters 

without an active gaging station. In some instances consulting with DEQ to estimate values may 

be the most appropriate option. 

Applicants seeking a new IPDES discharge permit and applicants proposing an increase in 

discharge should be aware of the beneficial use status of the receiving water. They should 

determine the receiving water body’s designated beneficial uses as specified in Idaho’s Water 

Quality Standards
36

 and the beneficial use support status for each use by consulting the most 

recently approved Integrated Report (http://www.deq.idaho.gov/water-quality/surface-

water/monitoring-assessment/integrated-report/).  

http://www.deq.idaho.gov/water-quality/surface-water/monitoring-assessment/integrated-report/
http://www.deq.idaho.gov/water-quality/surface-water/monitoring-assessment/integrated-report/
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Alternatively, this can be accomplished by contacting the appropriate DEQ regional office’s 

Surface Water Quality program staff. The applicant should be able to identify the location of the 

facility or activity to DEQ staff so that the receiving water body status can be identified. If the 

water body is impaired for a pollutant that may be discharged, DEQ staff will need to determine 

whether a total maximum daily load (TMDL) has been developed for the receiving water body 

and whether there is a wasteload allocation or reserve for growth available for the proposed 

discharge. If the quality of water exceeds levels necessary to support aquatic life or recreation, or 

both, that quality must be maintained and protected. The discharger will need to provide 

justification that lower water quality is necessary to accommodate important economic or social 

development in the area in which the waters are located
37

. 

4.2.7 Other State and Federal Permits Affiliated with the Facility or Activity 

The facility or activity must also submit information regarding other permits or construction 

approvals received or applied for under the following programs. 

 Hazardous waste management program under Rules and Standards for Hazardous 

Waste
38

; 

 Underground injection control (UIC) program under the Idaho Department of Water 

Resources UIC program, Rules and Minimum Standards for the Construction and Use of 

Injection Wells
39

; 

 IPDES program under Rules Regulating the IPDES Program
40

; 

 Prevention of significant deterioration (PSD) program under Rules for the Control of Air 

Pollution in Idaho
41

; 

 Nonattainment program under Rules for the Control of Air Pollution in Idaho
42

; 

 National emission standards for hazardous pollutants (NESHAPS) preconstruction 

approval under Rules for the Control of Air Pollution in Idaho
43

; 

 Dredge or fill permits under the CWA section 404; 

 Sludge management program under Wastewater Rules
44

 and section 380, Sewage Sludge 

of the Rules Regulating the IPDES Program;  

 Subsurface sewage disposal permits under Individual/Subsurface Sewage Disposal 

Rules
45

; 

 Reuse permits under Recycled Water Rules
46

; and 

 Other relevant environmental permits, programs or activities, including those subject to 

state jurisdiction, approval, and permits. 

4.2.8 Compliance with Permit Prohibitions 

Some information will be required by all applicants to help DEQ determine that the facility or 

activity discharges are in compliance with permit prohibitions
47

. Information that the applicant 

provides should address the proposed discharges of any potential sources of radiological, 

chemical, or biological warfare agents or high level radioactive waste
48

. Although it is unlikely 

these will be present in most facilities’ or activities’ wastewater, the applicant must divulge this 

information if any of these constituents may be present at their facility or activity.  

Aspects of IPDES permits that are applicable to all permits and permittees involve information 

required by DEQ to determine whether the facility or activity complies with components of 

Idaho’s Water Quality Standards including: 
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 Antidegradation policy and implementation provisions
49

; 

 Mixing zone provisions
50

; and 

 Criteria for authorization of a compliance schedule
51

. 

4.2.9 Waiver Requests 

A waiver request is required either prior to submittal of an application or concurrently with the 

application, depending upon the type of waiver being sought. Permit specific waiver requests 

will be addressed in more detail in Volume 2.  

Some waiver requests require EPA concurrence and may impact the results of the application 

completeness determination. Specifically, if a POTW or TWTDS requests a waiver from 

submitting specific information, claiming that information is not of material concern for the 

permit
52

, and DEQ concurs, but EPA does not, then DEQ will not consider the permit application 

to be complete
53

. If an applicant reapplying for a permit submits a waiver request to EPA more 

than two hundred ten (210) days before the existing permit expires, and EPA has not disapproved 

the waiver request one hundred eighty-one (181) days before the permit expires, then DEQ will 

consider the permit application to be complete without the information that is the subject of the 

waiver request
54

. Applicants are encouraged to discuss any potential waiver requests with DEQ 

at the pre-application meeting. 

4.3 Time to Apply 

Specific application submittal deadlines are stipulated in the IPDES rules
55

. For a permit 

renewal, an application must be submitted and deemed complete at least 180 days before the 

current permit expires. For a new permit, an application must be submitted and deemed complete 

at least 180 days before the applicant intends to begin discharging. In order to be eligible for an 

administrative continuation, if the applicant cannot submit a complete application at least 180 

days prior to permit expiration or beginning discharge, they must obtain DEQ’s written approval 

in advance of the 180 day requirement. An application for an individual construction storm water 

permit must be submitted and deemed complete at least 90 days before construction is 

anticipated to begin. These minimum application submittal milestones are identified in Table 4.  

Early permit application submittal is good risk management, and it provides DEQ time to assess 

the application for completeness, identify deficiencies in the application, request and obtain 

information from the applicant, generate the permit and fact sheet, and complete the public 

comment and permit revision process prior to issuing the final permit. Timeliness of NOI 

submittal for new or renewed coverage under a general permit will be addressed in section 6. 

An applicant seeking to renew a permit should submit a complete application in a timely manner 

to provide DEQ the option of administratively continuing the permit. This is prudent risk 

management. Idaho’s IPDES rule on continuation of individual permits
56

, lists two criteria that 

must be met in order to qualify for an administrative extension: 

 Submittal of a complete permit application; and 

 Submittal of the application in a timely manner. 
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DEQ is allowed 60 days to determine if the application is complete for an existing source or 

sludge-only facility
57

. In order to provide adequate time for DEQ to assess the completeness of 

an application renewal without jeopardizing the possibility of obtaining an administrative 

extension, the application should be submitted at least 240 days (180 days by rule + 60 days for 

DEQ review = 240 days) prior to the permit’s expiration date. It is possible that applications for 

complex facilities with multiple discharge points or types of permits may require even more time 

to ensure application completeness.  

For an applicant seeking a new permit, submittal of an application early in the facility 

construction period will prevent lost revenue or an idle facility because the facility will have a 

valid permit when it is ready to be brought online. DEQ is allowed 30 days to determine if the 

application is complete for a new source or new discharge
58

. In order to provide adequate time 

for DEQ to assess the completeness of a new application without jeopardizing the possibility of 

not discharging on schedule, the application should be submitted at least 210 days (180 days by 

rule + 30 days for DEQ review = 210 days) prior to the applicant anticipated discharge date. 

In the event that a permit is not reissued prior to its expiration date, and the permittee has 

submitted a complete application to renew the permit in a timely manner, the expired permit’s 

conditions remain fully effective and enforceable until the effective date of a new permit
59

. DEQ 

will notify the permittee in writing that the expiring permit will not be reissued prior to its 

expiration date, and that the expiring permit will be administratively extended until the new 

permit is issued. Should an application not be submitted according to the rule requirements, a 

permittee would be considered in violation and may be subject to an enforcement action.  

Table 4. When to submit a complete application for an IPDES individual permit. 

Type of Discharge Minimum Application Submittal Timeline 

New At least 180 days before the date on which 
the discharge is to commence 

Existing At least 180 days before expiration date of 
existing permit 

Construction storm water At least 90 days before the date on which 
construction is to commence 

4.4 Application Completeness Review  

DEQ will evaluate a submitted application to determine whether it is complete. DEQ will not 

start developing a draft permit until the application has been determined to be complete. An 

application is complete when an application form and any required information are completed 

and submitted to DEQ’s satisfaction
60

, allowing DEQ to calculate all pertinent limits, establish 

necessary compliance schedules, and identify special conditions. 

For those facilities and activities that must submit fees, DEQ will not consider an application as 

complete until all applicable fees are paid
61

. Additionally, DEQ may schedule a facility or site 

visit to assist in application completeness determination, or to become familiar with the facility. 

The applicant is obligated to accommodate this request in order to support the completeness 

determination; failure to accommodate a site visit request is cause for permit denial
62

. 
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DEQ will review submitted applications and supply a completeness determination within 30 days 

for new permits and within 60 days for permit renewals. Since the completeness determination 

process is time constrained, and may jeopardize the possibility of administratively extending an 

existing permit, DEQ will prioritize completeness determination efforts ahead of other permitting 

activities. The completeness determination notification will be provided in a written format, 

either as a letter or email, and will be retained as part of the administrative record. Figure 4 

presents a flow chart defining the Application Completeness Determination process. 

DEQ may request additional information not provided in the application at any time prior to 

making an application completeness determination. Additional information may be necessary to 

establish permit specific conditions. After DEQ has determined the application to be complete, it 

qualifies a permit for an administrative extension, if necessary, but does not preclude DEQ from 

requesting additional information needed to clarify, modify, or supplement previously submitted 

material
63

, and compose a complete and accurate permit. 

If the applicant believes data collection will result in a delay in application submittal, the 

applicant must obtain DEQ’s approval to submit an application in less than one hundred eighty 

(180) days before the expiration date of the existing permit
64

. Alternatively, at DEQ’s discretion 

(and if a schedule for submission is agreed upon by DEQ and the permittee), DEQ may deem an 

application complete that initially lacks some necessary information for limit calculations, 

compliance schedule development, special conditions identification, or other specific 

information required to compose a complete and accurate permit. 

Some applications require data to be collected prior to the application being submitted. These 

data must be analyzed using sufficiently sensitive analytical methods
65

. Identification of the 

analytical method utilized to assess the collected samples must be included as part of the 

application. DEQ will evaluate the analytical method’s minimum level to determine whether it is 

sufficiently sensitive to detect the targeted pollutant at or below the water quality criterion, or 

meets the sufficiently sensitive methods criteria
66

. If data is being collected to support a permit 

renewal, evaluation of the analytical method is still required to determine whether it is 

sufficiently sensitive to yield the data required for permit generation. Instances in which data is 

still being collected may precipitate a delay in permit generation.  

If the applicant is securing additional permits from other state or federal agencies, DEQ will 

assess the IPDES application completeness independently of these other permit applications
67

. 

Waiver requests may also impact application completeness. Please review Section 4.2.9, Waiver 

Requests, and the sector specific sections of Volume 2 applicable to your permit type. 

These special situations illuminate the need for applicants to submit the application package 

early enough to allow DEQ to determine completeness based upon an acceptable data collection 

and submittal plan. 

There are various sector-specific application requirements that must be completed to support 

DEQ’s permit generation process. The sector-specific requirements will be discussed in the 

individual sections in Volume 2. 
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Figure 4. Application completeness determination process. 
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4.5 Permitting Assistance 

DEQ IPDES personnel are available to provide clarification on this guidance and answer any 

questions users may have related to IPDES permit application, compliance, monitoring, 

reporting, inspection, and the web interface. The IPDES staff work closely with DEQ’s Surface 

Water and Wastewater Program staff, and will pursue answers to questions or relay your 

question to the appropriate staff. IPDES program staff contact information can be found on 

DEQ’s website at http://www.deq.idaho.gov/water-quality/ipdes/. 

5 Individual Permit Development Process 

This section provides an overview of the required content for an individual IPDES permit and 

fact sheet, and the development process. Figure 5 illustrates the process for developing and 

issuing an individual permit. A permit contains the conditions a permittee must meet. 

Information considered in development and the rationale for permit conditions is included in the 

supporting fact sheet for each permit, which makes up part of the documentation that supports a 

draft permit. 

Although this section identifies common components of nearly all permits and fact sheets, the 

contents and structure may vary depending on the nature of the discharge and permit sector (e.g., 

industrial, MS4, POTW) These sector specific attribute will be discussed in Volume 2. Appendix 

C provides an outline of the individual permit and fact sheet development and issuance process. 

Stakeholder Coordination 

To the extent practicable, DEQ will coordinate with and inform applicants, permittees, and EPA 

throughout the permit development process – beginning with the preapplication meeting and 

continuing through the issuance of a permit, as well as any compliance, inspection, and 

enforcement activities (discussed in sections 9 and 10). The permit development coordination 

includes interpreting monitoring and reporting data, characterizing the effluent and receiving 

water body, and developing effluent limitations, compliance schedules, and other permit 

conditions. This communication will help the applicant, permittee, and EPA to be well-informed 

of the permit development and will help DEQ to develop more complete, accurate, and 

enforceable permits. 

5.1 Development of the Draft Permit and Fact Sheet 

All IPDES permits consist, at a minimum, of five sections:  

 Cover Page (section 5.1.1)  

 Development of Effluent Limitations (section 5.1.2)  

 Monitoring and Reporting Requirements (section 5.1.3)  

 Special Conditions (section 5.1.4) 

 Conditions Applicable to all Permits (section 5.1.5)  

A fact sheet contains similar structure and content to that of a permit. The fact sheet, however, 

provides the basis and explanation of permit decisions and effluent limits, including findings that 

http://www.deq.idaho.gov/water-quality/ipdes/
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compliance with effluent limits will result in controls on pollutants of concern which are 

sufficient to achieve and maintain applicable WQS. The permit fact sheet also includes an 

applicant’s contact information and the facility or activity permit history, a description of the 

wastewater source (e.g. service area, process wastewater, non-process wastewater, storm water, 

etc.), treatment facility and processes, the outfall(s) location and design, and a summary of 

current permit compliance.  

IPDES fact sheets typically contain the following major components: 

 Information on public comment, public meeting, and appeal procedures  

 A description of the proposed discharge  

 A listing of the proposed effluent limitations and other conditions  

 A description of the discharge location  

 Information supporting the conditions in the draft permit 

5.1.1 Cover Page 

The permit cover page(s) include information authorizing a discharge and the applicable dates of 

the permit including: 

 Operator  

 Facility or permittee name 

 Facility physical and mailing address 

 IPDES permit number 

 Receiving water body name as identified in the Assessment Database (ADB)/Water 

Quality Standards (WQS) 

 Outfalls and locations—from application (latitude and longitude), verified by the DEQ 

 Including secondary and emergency outfalls, and recycled water discharge, if 

applicable 

 Issuance date—the date the permit is signed by DEQ 

 Effective date—the date permit conditions take effect  

 Reapplication due date—the date by which a permittee must submit a complete 

application 

 Expiration date—the date permit coverage terminates 

 Signature—DEQ Director, or designee  

 Schedule of submissions—what a permittee must complete and/or submit during the 

permit period 

 Authorized discharge—describing the permitted facility or activity, general treatment 

processes, and the receiving water body 

The fact sheet cover page(s) include information about the permit development, including: 

 Facility or permittee name 

 Facility physical and mailing address 

 IPDES permit number 

 DEQ technical contact information 

 Receiving water body name as identified in the ADB/WQS 
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 Public comment open date—the date on which a minimum 30-day public comment period 

for the draft permit begins  

 Public comment close date—the date on which the public comment period for the draft 

permit ends  

 Public meeting date (if applicable)—the date on which a public meeting for the draft 

permit is held 

 Other permit development information, as appropriate (e.g. location for document review, 

public comment and response information, ) 

5.1.1.1 Schedule of Submissions 

The schedule of submissions is a summary of items a permittee must complete and/or submit to 

DEQ during the term of this permit. This list includes a due date for each item and references to 

the section of the permit which requires the submission. 

Examples of these items may include, but are not limited to: 

 Discharge Monitoring Reports (DMRs); 

 Quality Assurance Project Plans (QAPPs); 

 Operation and Maintenance (O&M) plans; 

 Whole Effluent Toxicity (WET) tests and reports 

 Permit application for renewal 

 Surface water monitoring reports  

 Receiving water studies 

 Pollution prevention plans (e.g. nutrients, toxics, etc.) 

 Methylmercury fish tissue annual reports 

 Emergency response and public notification plans 

 Inflow & Infiltration (I&I) reports 

 Sanitary Sewer Overflow (SSO) reports 

 Best Management Practices (BMP) plan 

 Total chlorine residual effluent limits 

 Twenty-four hour notice of noncompliance reporting 

 Ambient monitoring reports 

 Temperature monitoring reports 

 Outfall inspections 

 Engineering studies 

 Facility planning 

 Pretreatment annual reports 

 Sewage sludge (Biosolids) annual reports 

 Local limits evaluations 

 Compliance evaluation reports  

 Other sector or permit specific requirements 

5.1.1.2 Authorized Discharge 

This section of an individual permit defines the authorized discharge, a description of the 

permitted facility or activity, general treatment processes, and the receiving water body.  
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5.1.2 Development of Effluent Limitations 

Effluent limitations in a permit are the primary mechanism for controlling discharges of 

pollutants to receiving waters. The fact sheet explains how effluent limitations included in the 

permit are developed (Figure 5) and outlines the steps to development of effluent limitations. 

The development of IPDES permits will consider the impact of the proposed discharge on the 

quality of the receiving water. When analyzing the impact of a discharge on the receiving water, 

DEQ may determine that Technology-Based Effluent Limits (TBEL) alone will not achieve the 

applicable water quality standards. 

When TBELs alone are not enough to protect water quality, IPDES rules, the CWA and federal 

regulations require DEQ to develop Water Quality-Based Effluent Limits (WQBELs). WQBELs 

ensure that authorizing the discharge still meets the CWA objective of restoring and maintaining 

the chemical, physical, and biological integrity of the nation’s waters as well as providing for the 

protection and propagation of fish, shellfish, and wildlife and recreation in and on the water 

(fishable/swimmable).  

Water quality goals for a water body are defined by Idaho WQS. Requirements more stringent 

than promulgated technology limitations are included in a permit if they are necessary to achieve 

WQS; this includes narrative criteria and antidegradation provisions. 
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Figure 5. Development of effluent limitations. 

5.1.2.1 Technology-Based Effluent Limitations and Standards  

Effluent limitation guidelines (ELGs) and standards are developed at a national level and 

promulgated in the CFR. DEQ develops TBELs for permits based on these ELGs and standards 

and determines how much of the pollutant(s) can be removed from the effluent using available 

technology. Consequently, they do not account for the potential impact of a discharge on the 

receiving water body. Any water quality impact is addressed through reasonable potential 

analysis and development of WQBELs (see sections 5.1.2.4 and 5.1.2.5). 

The first step in identifying appropriate effluent limitations is to evaluate what, if any, TBELs 

are required, representing the minimum level of control that must be imposed in a permit. Based 

on the permit and type of discharge, DEQ will determine which pollutants require TBELs. 

Necessary TBELs are based on:  

 Standards promulgated under the CWA section 301; 

 New source performance standards, CWA section 306;  

 Effluent limitations determined on a case-by-case basis under CWA 402(a)(l), 4); or 

 A combination of the three
68
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New sources are subject to specific standards referenced in state and federal regulations
69

.  

The application of TBELs is different for POTWs than industrial permits. Volume 2 and DEQ’s 

Effluent Limit Development Guidance (DEQ XXXX) will more fully address TBEL 

requirements specific to sectors (e.g. POTWs, MS4s, and industrial discharges). 

5.1.2.1.1 TBELS for POTW and Domestic Sewage Dischargers 

Based on CWA 301(b)(1)(B) provisions and 304(d) amendments, EPA developed secondary 

treatment regulations and alternative standards, referred to as “equivalent to secondary 

treatment,” for certain types of POTWs. Secondary treatment and equivalent to secondary 

treatment standards are also appropriate for privately owned domestic sewage treatment works 

and sewer districts since they have similar influent quality and treatment technologies. 

Determining if secondary treatment standards or equivalent to secondary standards apply and 

determining the specific discharge limitations can be a complex process. Under these conditions, 

DEQ ensures that compliance with limitations are is measurable and recognizes that percent 

removal limitations may require influent monitoring. 

5.1.2.1.2 TBELs for Industrial Dischargers 

When developing TBELs for industrial (non-domestic) facilities, DEQ considers all applicable 

technology standards and requirements for all pollutants discharged. If no applicable ELGs exist 

for a discharge or pollutant, DEQ must identify any needed site-specific TBELs on a case-by-

case basis, in accordance CWA sections 301(b)(2) and 304(b). The site-specific TBELs reflect 

the Best Professional Judgment (BPJ) of DEQ, taking into account the same factors EPA would 

use in establishing a national effluent guideline, but applying them to circumstances of the 

permit. DEQ also identifies if state laws or regulations might require more stringent performance 

standards than those required by federal regulations. In some cases, a single permit could have 

TBELs based on effluent guidelines, BPJ, and state law (as well as WQBELs based on water 

quality standards). 

5.1.2.2 Determine Applicable Water Quality Standards 

The CWA and implementing regulations require states to develop and, from time to time, revise 

WQS. Wherever attainable, WQS protect water quality to provide for the protection and 

propagation of fish, shellfish and wildlife, and recreation in and on the water (i.e., 

fishable/swimmable). In establishing standards, DEQ must consider the use and value of waters 

for public water supplies, propagation of fish and wildlife, recreation, agriculture and industrial 

purposes, and navigation. EPA reviews and approves or disapproves new and revised water 

quality standards to ensure that the new and revised water quality standards meet the 

requirements of the CWA and federal regulations.  

When developing an IPDES permit, DEQ will identify and implement the applicable water 

quality standards for the receiving water. The fact sheet will describe any applicable water 

quality standards and how they are supported by permit conditions. Although there are many 

components that make up water quality standards (e.g. mixing zones, variances), the three 

primary components are: 
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 Beneficial uses; 

 Water Quality Criteria; and 

 Antidegradation. 

Beneficial uses of the water include the ways in which humans and animals use the water. 

Criteria specify what water quality is needed to protect beneficial uses. Criteria can be numeric 

concentrations or narrative requirements. Antidegradation is a policy developed to maintain and 

protect water quality.  

5.1.2.2.1 Beneficial Uses 

The first part of a WQS is a classification system for water bodies based on the expected uses of 

those water bodies. The uses in this system are called beneficial uses. A designated use is a 

beneficial use assigned to a specific water body in Idaho WQS. The CWA also requires Idaho to 

recognize existing uses, which are uses that are/were actually attained in a water body on or after 

November 28, 1975, whether or not they are designated uses. In some cases, a water body does 

not have uses designated. For these water bodies, DEQ applies a presumed use protection, 

meaning the water body will be protected for cold water aquatic life and contact recreation. 

Often this presumed use protection is referred to as a presumed use. DEQ must also consider and 

ensure the attainment and maintenance of the water quality standards of downstream waters 

when establishing designated uses. 

5.1.2.2.2 Water Quality Criteria 

The second part of a WQS is the set of water quality criteria sufficient to support the beneficial 

uses of each water body. While a water body may have multiple beneficial uses, the criteria must 

protect the most sensitive use. DEQ has adopted both numeric and narrative water quality 

criteria. Numeric water quality criteria are developed for specific parameters to protect aquatic 

life and human health and, in some cases, wildlife from the deleterious effects of pollutants. 

Narrative criteria are implemented where numeric criteria cannot be established, or to 

supplement numeric criteria. 

Numeric criteria for the protection of aquatic life are designed to protect aquatic organisms, 

including plants and animals, human health, or other categories (e.g., wildlife). Numeric criteria 

typically address both short-term (acute) and long-term (chronic) effects. Each numeric criteria 

generally consists of three components: magnitude, duration, and frequency.  

 Magnitude: The level of pollutant (or pollutant parameter), usually expressed as a 

concentration, that is allowable.  

 Duration: The period (averaging period) over which the in-stream concentration is 

averaged for comparison with criteria concentrations. 

 Frequency: How often criteria may be exceeded. 

Numeric criteria and effluent limitations are often not expressed in the same way. Criteria are 

generally expressed as a magnitude, duration and frequency. For example to protect aquatic life 

in a receiving water body the concentration of arsenic may not exceed 340 ug/L (magnitude) as a 

one-hour average (duration) more than once in three years (frequency). Whereas, effluent 

limitations in IPDES permits are generally expressed as a magnitude in mass or concentration 

(e.g., mg/L, µ/L, lbs/day) and an averaging period (e.g., maximum daily, average weekly, 
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average monthly). Typically, the components of the criteria are addressed in water quality 

models through the use of statistically derived receiving water and effluent flow values that 

ensure that criteria are met under critical conditions. 

DEQ WQS also include narrative water quality criteria to supplement numeric criteria. Narrative 

criteria are statements that describe the desired water quality goal for a water body. Narrative 

criteria, for example, require that surface water be “free from hazardous materials in 

concentrations found to be of public health significance or to impair designated beneficial uses” 

or be “free from toxic substances in concentrations that impair designated beneficial uses.” DEQ 

can utilize narrative criteria as the basis for limiting specific pollutants for which numeric criteria 

don’t exist or as the basis for limiting toxicity using WET requirements where the toxicity has 

not yet been traced to a specific pollutant or pollutants
70

. 

Antidegradation 

The third part of WQS is antidegradation policy. This set of procedures and guidance is aimed at 

maintaining the existing quality of Idaho waters, Idaho Antidegradation Implementation 

Procedures (DEQ 2016 draft). Maintaining water quality better than the minimums set by water 

quality criteria is a primary objective of the CWA. This objective is achieved by reviewing water 

quality related permits for their effect on water quality. If the water receiving the discharge is of 

high quality (e.g. Tier II, see below), proposed degradation in water quality is evaluated closely 

to determine if it can be minimized or avoided. If significant degradation cannot be avoided, then 

the activity is evaluated to determine if the activity is necessary and important to the social or 

economic health of the affected public.  

Effluent limitations included in IPDES permits must be consistent with Idaho’s antidegradation 

policy
71

, which establishes three tiers of water quality protection.  

Tier I maintains and protects existing uses and water quality conditions necessary to support such 

uses. Where an existing use is established, it must be protected even if it is not listed in the water 

quality standards as a designated use. Tier I requirements are applicable to all surface waters. 

Tier II maintains and protects "high quality" waters—water bodies where existing conditions are 

better than necessary to support CWA "fishable/swimmable" uses. Water quality may be lowered 

in tier II waters, but only with public review of the necessity for degradation based on the social 

and economic importance of the activity. In no case may water quality be lowered to a level that 

would interfere with existing or designated uses. 

Tier III maintains and protects water quality in outstanding resource waters (ORWs). Except for 

certain temporary changes, water quality cannot be lowered in such waters. ORWs generally 

include the highest quality waters of the U.S. However, the ORW classification also offers 

special protection for waters of exceptional ecological significance, such as those that are 

ecologically important, unique, or sensitive. In Idaho, designation as an ORW requires legislative 

action.  

5.1.2.3 Effluent and Receiving Water Characterization 

After identifying the most current and approved water quality standards that apply to the 

receiving water body, DEQ characterizes the effluent discharged by the facility or activity. DEQ 
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uses the information from those characterizations to determine whether WQBELs are required 

(section 5.1.2.4) and, if so, to calculate WQBELs (section 5.1.2.5). Characterizing the effluent 

and receiving water can be divided into three steps as discussed in detail in the subsections 

below. 

The fact sheet supporting each individual permit identifies and describes: 

 Pollutants of concern in the discharge; 

 Critical conditions of the effluent and receiving waters; and  

 Mixing zone applicability, analysis, and conditions. 

5.1.2.3.1 Identify Pollutants of Concern  

There are several sources of information for and methods of identifying pollutants of concern for 

WQBEL development. These pollutants may not necessarily receive an effluent limitation in an 

IPDES permit, but do go through a reasonable potential analysis. The following five categories 

identify pollutants of concern for potential WQBEL development: 

Pollutants with TBELs 

Any pollutant with a TBEL may need more stringent limitations necessary to support WQS: 

Pollutants subject to TBELs are addressed in state and federal regulations. POTWs must meet 

TBELs established in federal regulations, identified as secondary treatment or equivalent to 

secondary treatment
72

, while industries must meet ELGs
73

. If an industry does not have an ELG, 

the characterized effluent will be assessed and limits established, if necessary, using BPJ. Any 

pollutant with a TBEL may also need more stringent limitations to support WQS.  

Pollutants with a Wasteload Allocation from a TMDL 

Any pollutant for which a wasteload allocation (WLA) has been assigned to the facility through 

a TMDL: DEQ publishes a priority list (a “§303(d) list”) of Category 5 impaired waters, known 

as in Idaho’s Integrated Report. For waters identified on this list, DEQ must develop a TMDL for 

the pollutants, set at a level to achieve WQS (in some cases the impairment may be due to 

pollution such as flow or habitat alteration). 

A TMDL is a calculation of the maximum amount of a single pollutant that a water body can 

receive and still meet WQS and an allocation of that amount to the pollutant’s sources. The 

portions of the TMDL assigned to point sources are WLAs, and the portions assigned to 

nonpoint sources and background concentrations of the pollutant are called load allocations 

(LAs). The calculation must include a margin of safety to ensure that the water body can be used 

for the purposes designated in the water quality standards, to provide for the uncertainty in 

predicting how well pollutant reduction will result in meeting water quality standards, and to 

account for seasonal variations. A TMDL might also include a reserve capacity to accommodate 

expanded or new discharges in the future. 

𝑇𝑀𝐷𝐿 =  𝑊𝐿𝐴 + 𝐿𝐴 + 𝑀𝑎𝑟𝑔𝑖𝑛 𝑜𝑓 𝑆𝑎𝑓𝑒𝑡𝑦 + 𝑅𝑒𝑠𝑒𝑟𝑣𝑒 𝐶𝑎𝑝𝑎𝑐𝑖𝑡𝑦 

IPDES permits must include effluent limitations developed consistent with the assumptions and 

requirements of any WLA that has been assigned to the discharge as part of an approved TMDL. 
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As a result, any pollutant for which a WLA has been assigned to the permitted facility through a 

TMDL is a pollutant of concern. 

Pollutants with WQBELs in Previous Permit 

Any pollutant for which DEQ determines WQBELs in the previous permit continue to apply: 

Where those conditions no longer apply, DEQ needs to complete an anti-backsliding analysis to 

determine whether to remove the WQBELs from the reissued permit. In addition, DEQ may need 

to conduct an antidegradation analysis to determine if the revised limitation would allow 

degradation of the quality of the receiving water. 

Pollutants Identified as Present in Effluent through Monitoring 

Any pollutant identified in effluent monitoring data reported in the discharger’s IPDES permit 

application, DMRs, or special studies: In addition, DEQ may collect data through compliance 

inspection monitoring or other special study. Therefore, DEQ can match information on which 

pollutants are present in the effluent to the applicable water quality standards to identify 

parameters that are candidates for WQBELs. 

Pollutants Otherwise Expected to be Present in the Discharge 

Any pollutant for which neither the discharger nor DEQ have monitoring data but the discharger 

or DEQ expects that the pollutant could be present in the discharge (because of the raw materials 

stored or used, products or by-products of the facility operation, or available data and 

information on similar facilities). If there are no analytical data to verify the concentrations of 

these pollutants in the effluent, DEQ must either postpone a quantitative analysis of the need for 

WQBELs and collect, or require the discharger to collect, effluent monitoring data, or base a 

determination of the need for WQBELs on other information, such as the effluent characteristics 

of a similar discharge.  

Similarly, pollutants of concern include those present in the effluent that the Integrated Report 

identifies as contributing to the listing of the receiving water body in Category 5, for which a 

TMDL has not yet been developed. 

5.1.2.3.2 Identify Critical Conditions of the Effluent and Receiving Water 

An important part of characterizing the effluent and receiving water is identifying the critical 

conditions. Receiving water body low flow conditions, facility design discharge rates, and 

effluent concentrations are used to assess the need for and calculate WQBELs
74

. Some key 

effluent and receiving water conditions are: 

Effluent Flow Rate 

Effluent flow is a critical design condition used when modeling the impact on a receiving water 

body. DEQ should be able to obtain effluent flow data from DMRs or a permit application. 

However, DEQ will evaluate concerns about calculating limits based on actual flow in case there 

is a change in the water body which would not allow expansion of the discharge. DEQ will then 

specify which flow measurement(s) and metrics for dilution and mass balance to use as the 
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critical effluent values in WQBEL calculations. In some instances, multiple critical flows 

through the identification of flow tiering or seasonal flows may be appropriate. 

Effluent Pollutant Concentration 

DEQ can determine the critical effluent concentration of a pollutant of concern by gathering 

effluent data representative of the discharge (e.g., a concentration that represents close to the 

maximum concentration of the pollutant expected over time). In many cases, DEQ has a limited 

effluent data set and, would not have a high degree of certainty that the data include the 

maximum potential effluent concentration of the pollutant of concern. Additionally, DEQ must 

consider the variability of the pollutant in the effluent when determining the need for 

WQBELs
75

. 

As described in EPA’s Technical Support Document for Water Quality-Based Toxics Control 

(TSD) (EPA 1991a), a maximum projected effluent concentration will be statistically calculated 

based on the maximum value reported in available effluent data and a coefficient of variation 

(CV) that accounts for the number of samples and effluent variability. DEQ will establish the 

maximum projected effluent concentration based on appropriate statistical analysis of the data 

available.  

For additional details see DEQ’s Effluent Limit Development Guidance (DEQ XXXX) and 

Chapter 3 of the TSD, which provide more details regarding critical conditions and other 

variables used in effluent limit calculations. Additionally, pollutants of concern may differ with 

each sector, facility, and activity. Volume 2 of the User’s Guide will provide additional 

information specific to each permit sector. 

Receiving Water Flow Rate and Non-Flowing Water 

For rivers and streams, an important critical condition is the stream flow upstream of the 

discharge. This information is typically gathered using state databases, USGS data, and other 

information. For most pollutants and criteria, the critical flow in rivers and streams is some 

measure of the low flow of that river or stream; however, the critical condition could be different 

(for example, a high flow, where wet weather sources are a major problem). If a discharge is 

controlled so that it does not cause water quality criteria to be exceeded in the receiving water at 

the critical flow condition, the discharge controls should be protective and ensure that water 

quality criteria, and beneficial uses, are attained under all receiving water flow conditions. 

The water body will be considered non-flowing when the receiving water body has a mean 

detention time greater than 15 days. DEQ will assess non-flowing water bodies on a case-by-case 

basis. Volume 2 of the User’s Guide will provide additional information on situations where the 

receiving water body is designated non-flowing. 

Examples of typical critical hydrologically based design flows found in Idaho WQS include the 

7Q10 low flow applicable to chronic aquatic life criteria and the 1Q10 low flow applicable to 

acute aquatic life criteria. Other measures of critical flow are the biologically-based design 

flows. Examples include the 1B3, 4b3, and the harmonic mean flow applicable to human health 

criteria for carcinogen pollutants. 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

51 

Receiving Water Background Pollutant Concentration 

DEQ also needs the critical background concentration in the receiving water to ensure that any 

pollutant limitations derived are protective of the beneficial uses and support the antidegradation 

policy and implementation
76

. When available, ambient data provide the most reliable receiving 

water background pollutant characterization. When data are not available, DEQ may include 

ambient monitoring requirements in the permit conditions, along with a reopener clause. When 

data is not available, but is being collected, ambient monitoring requirements and the availability 

of mixing would be determined on a case-by-case basis dependent on the potential risk to 

beneficial uses (sensitivity of uses and quality of effluent). 

Related Receiving Water Characteristics Necessary for Calculations 

For water bodies other than free-flowing rivers and streams, there might be critical 

environmental conditions that apply rather than flow (e.g., temperature, alkalinity). In addition, 

depending on the pollutant of concern, the effects of biological activity and reaction chemistry 

might be important in assessing the impact of a discharge on the receiving water. These may 

include pH, temperature, hardness, or reaction rates, to name a few. 

5.1.2.3.3 Identify Mixing Zone Applicability, Analysis, and Conditions 

A mixing zone is an area within a water body around the discharge point in which pollutant 

concentrations may exceed WQS. The boundary of the mixing zone is defined as that location 

where pollutant concentrations must achieve a level that meets water quality criteria. Toxic 

pollutants can have an acute zone in which the acute criteria (i.e., criterion maximum 

concentration, or CMC) may be exceeded and a chronic zone where the chronic criteria (i.e., 

criterion continuous concentration, or CCC) may be exceeded. The authorization of a mixing 

zone for dilution of pollutants in a discharge is not guaranteed and DEQ maintains the right to 

determine its necessity and size. 

The process of modeling or visualizing how the effluent discharge and receiving water mix is 

accomplished by performing a mixing zone analysis. Mixing zone dimensions depend upon 

many factors associated with the receiving water body, effluent, and discharge point. Receiving 

water body attributes may include, but are not limited to the stream’s low flow, cross-section, 

pH, and hardness; similar characteristics apply to non-flowing water bodies. Effluent attributes 

may include, but are not limited to the pollutant of concern’s concentration and discharge rate, 

while discharge point characteristics may include, but are not limited to the size of the discharge 

pipe, the configuration of the diffuser, if used, and the location and orientation of the discharge 

pipe relative to the water body.  

Idaho’s WQS require regulatory mixing zones to be no larger than necessary
77

. For flowing 

water bodies, a mixing zone is not to exceed 25% of the low-flow volume of the receiving water 

for dilution and 25% of the width of the receiving water. For nonflowing waters, the regulatory 

mixing zone is not to exceed 10% of the total horizontal area of the water body for existing 

discharges and 5% of the area or 100 meters in length (whichever is smaller) for new discharges. 

However, under some circumstances, DEQ may allow mixing zone that varies from these 

limits
78

.  



IPDES User’s Guide to Permitting and Compliance—Volume 1  

52 

If the applicant is requesting a mixing zone, the request must be made concurrently with the 

submittal of an IPDES permit application using the required IPDES form. Idaho mixing zone 

policy is described in the Idaho Mixing Zone Implementation Guidance (DEQ XXXX).  

5.1.2.4 Determine Need for WQBELs 

Once the applicable water quality standards have been identified and the effluent and receiving 

waters characterized, DEQ uses a process known as a reasonable potential analysis (RPA) to 

determine whether WQBELs are required. That is, to determine if the pollutants of concern are 

or may be discharged at a level which will have the reasonable potential to cause, or contribute to 

an excursion above any water quality standard, including narrative criteria for water quality
79

. 

An RPA uses effluent and receiving water data and modeling techniques to determine if the 

discharge has a reasonable potential to exceed WQS. DEQ will determine reasonable potential 

for an exceedance of numeric water quality criteria in general by following the procedures in 

DEQ’s Effluent Limitation Development Guidance (2016 XXXX), consistent with the TSD (EPA 

1991a). 

Evaluating the impact that the effluent may have on the receiving may water require using a 

water quality model. In the majority of situations, DEQ will typically use a steady-state water 

quality model to assess the impact of a discharge on its receiving water. Steady-state means that 

the model projects the impact of the effluent on the receiving water under a single, or steady, set 

of environmental conditions. Steady-state models are more commonly used than dynamic 

models, and they can be utilized to develop seasonal and tiered effluent limitations (EPA 1991a).  

The specific steady-state model used will depend on the pollutant or parameter of concern and 

whether there is rapid and complete mixing or incomplete mixing of the effluent and the 

receiving water under critical conditions. Because the model is run under a single set of 

conditions, those conditions generally are set at receiving water low flow conditions for 

protection of receiving water quality as discussed in section 5.1.2.3.2. DEQ will authorize the 

mixing zone (e.g., percent of stream flow) and determine the amount of the dilution (dilution 

factor) available under these critical conditions.  

Dynamic models project the impact of the effluent on the receiving water under a range of 

conditions. For discharges with variable conditions and sufficient flow and concentration data, 

DEQ may deploy a dynamic model to determine the available dilution, mixing zone size, and 

allowable effluent concentration for different seasons or tiers of flow. 

Some requirements for determining reasonable potential to exceed (RPTE) the criterion 

include
80

: 

 When performing a RPA, DEQ must account for: 

 Existing controls on point and non-point sources of the pollutant; 

 Variability of the pollutant in the effluent; 

 Sensitivity of species to toxicity testing; and 

 Dilution of the effluent in receiving water. 

 If a RPTE is determined, the permit must contain effluent limits for that pollutant.  

 If a RPTE is determined for the numeric criterion for (WET), the permit must contain 

effluent limits for whole effluent toxicity.  
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 If a RPTE of a narrative criterion is determined based on toxicity testing data, or other 

discharge information, the permit must contain effluent limits for whole effluent toxicity. 

Unless DEQ demonstrates in the permit’s fact sheet
81

 that chemical-specific limits are 

sufficient to attain and maintain applicable numeric and narrative state water quality 

standards. 

 Where Idaho has not established a numeric criteria for a specific chemical pollutant, DEQ 

must establish effluent limits using one of the following options to determine RPTE
82

: 

 A calculated numeric water quality target or concentration demonstrated to protect 

the designated use;  

 EPA water quality criteria under the CWA section 304(a); or 

 An indicator parameter for the pollutant of concern.  

5.1.2.5 Calculating WQBELs 

If DEQ has determined that a pollutant or pollutant parameter is discharged at a level that will 

cause, have reasonable potential to cause, or contribute to an excursion above any WQS, DEQ 

must develop WQBELs for that pollutant. DEQ will follow procedures consistent with the 

Effluent Limitation Development Guidance (2016 XXXX) and TSD (EPA 1991a) to calculate 

WQBELs for pollutants that show reasonable potential.  

DEQ will first determine a wasteload allocation (WLA) that represents the level of effluent 

quality necessary to attain and maintain the applicable narrative and numerical WQS in the 

receiving water. The WLA will be based on the applicable WQS while accounting for dilution 

and background concentrations of the pollutant. DEQ will develop WLAs for acute, chronic, and 

human health criteria and long term average (LTA) values for each WLA. Finally, DEQ will use 

the most restrictive LTA to establish effluent limits for a permit. 

DEQ will then account for effluent variability to calculate the appropriate effluent limits (e.g. 

average monthly, average weekly, maximum daily) to include in the permit, as appropriate. DEQ 

will calculate concentration limits for pollutants of concern that represent an appropriate 

distribution of the projected effluent data set and ensure compliance with anti-backsliding and 

antidegradation requirements.  

DEQ will also consult EPA and DEQ guidance, policy, regulations and rules, as follows: 

 U.S. EPA NPDES Permit Writers’ Manual, Chapter 6, Water Quality-Based Effluent 

Limits (EPA 2010a) 

 Guidance on Water Quality-Based Effluent Limits Set Below Analytical Detection / 

Quantitation Limits (EPA 2005) 

 Policy for the Development of Water Quality-Based Permit Limitations for Toxic 

Pollutants (EPA 1984b) 

 Permit Writer’s Guide to Water Quality-Based Permitting for Toxic Pollutants (EPA 

1987a, 1987b) 

 Water Quality Standard Handbook: Second Edition (EPA 1994b) 

 Toxic Pollutant Effluent Standards and Prohibitions 40 CFR §129.1 through §129.105, 

incorporated by reference at IDAPA 58.01.25.003.02.t. 

 Criteria and Standards for Determining Alternative Effluent Limitations 40 CFR §127.70 

through §125.73, incorporated by reference at IDAPA 58.01.25.003.02.q. 
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 Idaho Antidegradation Implementation Procedures (DEQ 2016 draft) 

 Water Body Assessment Guidance (DEQ 2002b) 

There is some flexibility in calculating effluent limits for IPDES permits, as described in DEQ’s 

Effluent Limit Development Guidance (DEQ XXXX). However, effluent limits must: 

 Ensure compliance with all WQS
83

 (including antidegradation); 

 Be consistent with assumptions used to develop TMDLs
84

; 

 Be enforceable; 

 Be expressed as mass
85

 except: 

 pH, temperature, radiation, or other pollutants which cannot be appropriately 

expressed by mass; 

 When applicable standards and limits are expressed in terms of other units of 

measurement; or 

 Where permit limits are established on a case-by-case basis
86

; 

 Where limits expressed in terms of mass are not feasible because the mass of 

pollutant discharged cannot be related to a measure of operation (e.g., discharges of 

TSS from certain mining operations), and permit conditions ensure that dilution will 

not be used as a substitute for treatment. 

 Be consistent with effluent limits from the current permit, unless backsliding is justified 

(section 5.1.2.7) 

In addition, the following factors will be considered in the development of permit effluent 

limitations: 

 Limits are calculated for each outfall, except for: 

 Discharge points for storm water, or other point sources, controlled by implementing 

BMPs, or 

 When effluent limits imposed at the point of discharge are impractical or infeasible 

and limits are more effective when imposed on internal waste streams prior to mixing 

with other waste streams or cooling water
87

. 

 Limits calculated by design flow for POTWs or production flow for other individual 

permits
88

. 

 Metals expressed as total recoverable
89

, unless: 

 An applicable effluent standard or limitation has been promulgated under the CWA 

and specifies the limitation for the metal in the dissolved, valent, or total form. 

 It is necessary to express the limitation on the metal in the dissolved, valent, or total 

form to carry out the provisions of the CWA, for permit limitations established on a 

case-by-case basis
90

, or 

 All approved analytical methods for the metal inherently measure only its dissolved 

form (e.g., hexavalent chromium). 

 Type of discharge—continuous/non-continuous
91

  

 Mass limitations
92

  

 Internal waste streams
93

 

 Disposal of pollutants other than to surface water
94

  
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5.1.2.6 Variances, Waivers, and Intake Credits 

Variances, waivers, and intake credits provide unique exceptions to a particular effluent, WQS, 

monitoring, or reporting requirement. DEQ does not expect to routinely receive such requests. 

Variances, waivers, and intake credits are further discussed in section 8. 

5.1.2.7 Anti-Backsliding and Determining Final Effluent Limitations 

After calculating applicable TBELs and WQBELs, the effluent limits are compared and the more 

stringent effluent limits are included as proposed effluent limits in the draft IPDES permit for 

each pollutant. For reissued permits, proposed effluent limits are also compared to previous 

effluent limits to ensure the proposed effluent limits are consistent with the anti-backsliding 

provisions of the CWA. This means proposed effluent limits that are less stringent than previous 

effluent limits may have to be revised. When determining final effluent limitations, DEQ ensures 

all applicable statutory and regulatory requirements, including CWA standards, technology and 

water quality standards, are fully implemented (Figure 6). 

5.1.2.7.1 Anti-backsliding 

CWA section 402(o) expressly prohibits backsliding. Backsliding refers to the easing of effluent 

limitations, permit conditions, or required standards from those established in the previous 

permit. There are certain exceptions to the backsliding prohibitions, and a safety clause that 

provides an absolute limitation on backsliding. 

5.1.2.7.2 Prohibitions against Backsliding 

First, CWA section 402(o)(1) prohibits the relaxation of effluent limitations established in the 

prior permit for two situations: 

 It is prohibited to revise an existing TBEL that was developed on a case-by-case basis 1.

using BPJ in order to reflect subsequently promulgated effluent limitation guidelines 

(ELGs) and standards that would result in a less stringent effluent limitation (section 

5.1.2.7.3 Exceptions for Case-by-Case TBELs). 

 It is prohibited to relax an effluent limitation that is based on state standards, such as 2.

WQS or treatment standards, unless the change is consistent with CWA section 303(d)(4) 

(section 5.1.2.7.4 Exceptions for Limitations Based on State Standards). 

5.1.2.7.3 Exceptions for Case-by-Case TBELs  

CWA section 402(o)(2) outlines specific exceptions
95

 to the first general prohibition against 

revising an existing TBEL developed on a case-by-case basis using BPJ to reflect subsequently 

promulgated, less stringent effluent guidelines in a renewed, reissued, or modified permit. 

Relaxed limitations may be allowed where:  

 There has been material and substantial alternations or additions to the permitted facility 

that justify the relaxation.  

 New information (other than revised regulations, guidance, or test methods) is available 

that was not available at the time of permit issuance and that would have justified a less 

stringent effluent limitation. If the effluent limitation was based on water quality 

standards, any changes must result in a decrease in pollutants discharged.  
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Figure 6. Anti-backsliding review process.  
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 Technical mistakes or mistaken interpretations of the law were made in issuing the permit 

under CWA section 402(a)(1)(b).  

 Good cause exists because of events beyond the permittee’s control (e.g., natural 

disasters) and for which there is no reasonably available remedy.  

 The permit has been modified under CWA sections 301(c), 301(g), 310(i), 301(k), 

301(n), or 316(a). 

 The permittee has installed and properly operated and maintained required treatment 

facilities but still has been unable to meet the effluent limitations (relaxation may be 

allowed only to the treatment levels actually achieved).  

5.1.2.7.4 Exceptions for Limitations Based on State Standards 

Alternatively, CWA section 402(o)(1) allows relaxation of WQBELs and effluent limitations 

based on state standards if it is consistent with the provisions of CWA section 303(d)(4) or if one 

of the exceptions in CWA section 402(o)(2) is met (except that relaxation of limits based on 

technical mistakes or mistaken interpretations are not allowed for WQBELs). The two provisions 

constitute independent exceptions to the prohibition against relaxing permit effluent limitations, 

and if either is met, relaxation is permissible. 

The two provisions are tied to the water quality of the receiving water body. One provision 

addresses water bodies where water quality standards are attained, while the other provision 

addresses water bodies where water quality standards are not attained. 

Water Quality Standards Attained – If the permit’s limitation is based on a TMDL, WLA, other 

water quality standard, or any other permitting standard, less stringent effluent limits are allowed 

only if they comply with the antidegradation policy. 

Water Quality Standards Not Attained – Less stringent permit limitations will only be allowed if 

both of the following criteria are met: 

1. The existing effluent limitations are based on a TMDL or WLA; and  

2. Attainment of water quality standards will be ensured, or the designated use not being 

attained is removed in accordance with the water quality standards.  

5.1.2.7.5 Safety Clause  

CWA section 402(o)(3) is a safety clause that provides an absolute limitation on backsliding. 

This section prohibits the relaxation of effluent limitations in all cases if the revised effluent 

limitation would result in a violation of applicable effluent guidelines or WQS, including 

antidegradation requirements.  

5.1.2.7.6 Final Effluent Limitations 

The final effluent limits are expressed in the permit and fact sheet with tables or conditions for 

each outfall that identify effluent limits by pollutant, the point of compliance, and clearly state 

the applicable flow tier or season. In addition, the permit’s fact sheet explains how the final 

limitations were determined and how those limitations meet both technology and water quality 

standards (including antidegradation) and, where appropriate, how an anti-backsliding analysis 
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was applied to the final effluent limitations. If a mixing zone is authorized, the fact sheet 

describes the analysis supporting this authorization. 

5.1.3 Monitoring and Reporting Requirements 

Monitoring and reporting requirements identified in a permit and fact sheet are used to 

characterize wastestreams and receiving waters, evaluate wastewater treatment efficiency, and 

determine compliance with permit effluent limits and state WQS. Further, fact sheets will 

explain the justification for waivers of any application requirements or monitoring requirements, 

and if applicable, an explanation of why the permit contains applicable conditions or waivers
96

. 

5.1.3.1 Monitoring 

DEQ utilizes a monitoring matrix to establish consistent monitoring requirements based on the 

type and design capacity of facilities and other factors, as appropriate. 

Individual IPDES permits include conditions regarding effluent and receiving water monitoring 

that allow DEQ to determine the impact of the effluent on the receiving water body. These 

conditions require the permittee to conduct routine or episodic monitoring of permitted 

discharges, ambient conditions, and, sometimes, internal operations. Monitoring data is 

necessary for several reasons including: assessing treatment efficiency; evaluating effluent and 

receiving water characteristics; determining compliance with effluent limitations established in 

permits; and as a basis for enforcement actions.  

An IPDES permit specifies the appropriate monitoring location(s) to determine compliance with 

the effluent limitations and provide the necessary data to determine the effects on the receiving 

water. DEQ will consult with the permittee to ensure the monitoring location(s) is a safe and 

accessible sampling point representative of the discharge or receiving water. The permittee is 

responsible for securing approval to access the monitoring locations and obtain any samples 

required in the permit. 

DEQ considers several factors when determining monitoring requirements to be included in the 

permit. Factors that affect sampling location, frequency, and method include: 

 Applicability of effluent limitation guidelines and standards (effluent guidelines);  

 Waste stream and process variability; 

 Access to sample locations; 

 Pollutants discharged; 

 Effluent limitations; 

 Discharge frequency (e.g., continuous versus intermittent); 

 Effect of flow and pollutant load on the receiving water; 

 Characteristics of the pollutants discharged;  

 Receiving water analyses; 

 WET testing  

 Sewage sludge (biosolids);  

 Expanded effluent testing (priority pollutants); and 

 Permittee’s compliance history. 
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Considering the need for sufficient data and the potential cost to the permittee, the permit 

specifies the date that monitoring should begin, and establishes monitoring frequencies sufficient 

to characterize the effluent quality and detect events of noncompliance. Monitoring frequency is 

determined on a case-by-case basis, and decisions for setting monitoring frequency are described 

in the fact sheet.  

To establish a monitoring frequency, DEQ will consider: 

 Variability of the effluent’s pollutant concentration; 

 Design capacity of the treatment facility; 

 Treatment method; 

 Compliance history; 

 Cost of monitoring; 

 Location of discharge; 

 Sensitivity of receiving water; 

 Nature of pollutants; 

 Frequency of discharge; 

 Number of samples used in developing effluent limitations; 

 Tiered limitations; and 

 Site or discharge specific conditions. 

For each pollutant with an effluent limit or monitoring requirement, the permit and fact sheet 

lists the unit of measure; monitoring type (e.g. temperature logger), interval, and frequency
97

 

(monthly, weekly, daily); sample collection location, sample method
98

 (grab, composite, 

continuous, etc.), analytical methods
99

, and any required ‘reporting levels’ or instrument 

sensitivity/capability. Certain sample collection and storage requirements are identified as part of 

the analytical methods specified in 40 CFR Part 136. 

The permit also will specify the minimum levels (ML) or method detection limits (MDLs) for 

each pollutant (sector specific details in Volume 2). 

5.1.3.2 Reporting Requirements and Recordkeeping100 

Reporting conditions in the permit require the discharger to submit analytical results to DEQ 

along with information necessary to evaluate discharge characteristics and compliance with the 

effluent limits. This periodic monitoring and reporting establishes an ongoing record of a 

permittee’s compliance status and; it creates a basis for compliance assistance and any necessary 

enforcement actions (section 10). 

The IPDES regulations require the permittee to maintain records and periodically report on 

monitoring activities. The permittee must retain all monitoring information, for a period of at 

least three (3) years, or as specified in the permit, from the date of the sample, measurement, 

report or application.  

Where pollutants are limited by both mass and other units of measurement, the permittee is 

required to comply with and report both limitations. The permit will also specify that if the 

permittee monitors any pollutant more frequently than required by the permit, using EPA-

approved test procedures or as specified in the permit, the permittee must include the results of 
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this monitoring in the calculation and reporting of the data submitted in the DMR. Additionally, 

upon request by DEQ, the permittee must submit results of any other sampling, regardless of the 

test method used. 

DEQ will establish requirements to report monitoring results on a case-by-case basis with a 

frequency dependent on the nature and effect of the discharge, but in no case less than once a 

year
101

. A permit that does not require monitoring results reports at least annually must require 

the permittee to report, at least annually, all instances of noncompliance not reported
102

. 

However, IPDES regulations state that monitoring frequency and reporting should be dependent 

on the nature and effect of the discharge or sludge use or disposal. Thus, the DEQ may require 

more frequent reporting.  

5.1.3.3 Submitting DMR and Related Information 

Facilities covered under an individual permit are required to submit discharge monitoring reports 

using EPA’s NetDMR, in accordance with the frequency of submittal identified in the permit, 

unless provided a waiver in accordance with federal regulations. EPA and the permittees will be 

responsible for quality control checks to ensure data input accuracy and retain qualifiers on 

analytical results. EPA’s electronic reporting rule requires that all NPDES permitted facilities 

submit data via NetDMR by December 21, 2016. As a result, IPDES permittees will have 

already been fully utilizing NetDMR upon DEQ implementation of the IPDES program. DEQ 

will acquire data from NetDMR and/or ICIS-NPDES in order to effectively track IPDES permit 

compliance. 

Although permittees must electronically submit DMRs directly to EPA’s NetDMR, other 

reporting records (e.g. annual and other reports, etc.) must be submitted to DEQ, as specified in 

the permit. DEQ will then submit the appropriate data and records to ICIS-NPDES, in 

accordance with federal regulations. 

5.1.4 Special Conditions 

Special permit conditions may require the permittee to undertake activities to reduce the overall 

quantity of pollutants being discharged, to collect information that could be used in determining 

future permit requirements, or DEQ may restrict the number of discharges allowed to sensitive 

water bodies. Examples include, but are not limited to additional monitoring activities, special 

studies, BMPs, and compliance schedules. 

There are many different reasons to include special conditions in permit, including:  

 To address unique situations, such as facilities discharging pollutants for which data 

characterizing the assimilative capacity of a receiving water body or the effectiveness of 

treatment are absent or limited; 

 To incorporate preventive conditions, such as requirements to install process control 

alarms, containment structures, good housekeeping practices, and others; 

 To address foreseeable changes to discharges, such as planned changes to process, 

products, or raw materials that could affect discharge characteristics;  

 To incorporate compliance schedules to provide the time necessary to comply with 

permit conditions; 
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 To incorporate other IPDES programmatic requirements (e.g., pretreatment, sewage 

sludge); 

 To identify additional monitoring requirements that provide data to evaluate the need for 

future changes in permit limitations; 

 To increase or decrease monitoring requirements, depending on monitoring results or 

changes in processes or products; or 

 To impose requirements for special studies such as ambient stream surveys, toxicity 

identification evaluations (TIEs) and toxicity reduction evaluations (TREs), 

bioaccumulation studies, sediment studies, mixing or mixing zone studies, pollutant 

reduction evaluations, or other such information-gathering studies. 

The following subsections address several types of special conditions that apply to individual 

permits. Additional sector specific permit special conditions are included in Volume 2 of the 

User’s Guide. 

5.1.4.1 Additional Monitoring and Special Studies 

Additional monitoring requirements and special studies, beyond those required under the effluent 

limitations section of the permit, are useful for collecting data previously unavailable during 

permit development. These generally are used to supplement numeric effluent limitations or 

support future permit development activities. Examples of the types of special studies that could 

be required in an IPDES permit include the following: 

 Treatability studies—These may be required in a permit when insufficient treatability 

information for a pollutant or pollutants would hinder DEQ from developing defensible 

TBELs. Treatability studies can also be required when DEQ suspects that a facility might 

not be able to comply with an effluent limitation.  

 Toxicity identification evaluation/toxicity reduction evaluation (TIE/TRE)—These 

could be required in a permit when wastewater discharges are found to be toxic using 

WET tests. The purpose of these evaluations is to identify and control the sources of 

toxicity in an effluent. Further guidance related to EPA recommended TIE/TRE 

procedures and requirements can be found in the following guidance manuals: 

 Toxicity Reduction Evaluation Guidance for Municipal Wastewater Treatment Plants 

(EPA 1999) www.epa.gov/npdes/pubs/tre.pdf 

 Clarifications Regarding Toxicity Reduction and Identification Evaluations in the 

National Pollutant Discharge Elimination System Program (EPA 2001a) 

www.epa.gov/npdes/pubs/owmfinaltretie.pdf 

 Generalized Methodology for Conducting Industrial Toxicity Reduction Evaluations 

(EPA 1989a) (see endnote 3 in EPA Permit Writers Manual (EPA 2010) for ordering 

instructions). 

 Methods for Aquatic Toxicity Identification Evaluations: Phase I Toxicity 

Characterization Procedures. 2nd ed (EPA 1991b) 

www.epa.gov/npdes/pubs/owm0330.pdf  

 Toxicity Identification Evaluation: Characterization of Chronically Toxic Effluents, 

Phase I (EPA 1992b) www.epa.gov/npdes/pubs/owm0255.pdf  

 Methods for Aquatic Toxicity Identification Evaluations: Phase II Toxicity 

Identification Procedures for Samples Exhibiting Acute and Chronic Toxicity (EPA 

1993a) www.epa.gov/npdes/pubs/owm0343.pdf  

http://www.epa.gov/npdes/pubs/tre.pdf
http://www.epa.gov/npdes/pubs/owmfinaltretie.pdf
http://www.epa.gov/npdes/pubs/owm0330.pdf
http://www.epa.gov/npdes/pubs/owm0255.pdf
http://www.epa.gov/npdes/pubs/owm0343.pdf
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 Methods for Aquatic Toxicity Identification Evaluations: Phase III Confirmation 

Procedures for Samples Exhibiting Acute and Chronic Toxicity (EPA 1993b) 

www.epa.gov/npdes/pubs/owm0341.pdf  

 Mixing or mixing zone studies—These may be required in a permit to assist in 

determining how effluent and receiving waters mix, and in establishing a regulatory 

mixing zone that can be applied when developing WQBELs. 

 Sediment monitoring—This could be included in a permit if pollutants contained in 

wastewater discharges may accumulate in the sediments of the receiving water. 

 Bioaccumulation studies—These may be required in a permit to determine whether 

pollutants contained in discharges bioaccumulate in aquatic organisms (e.g., fish, 

invertebrates). Such studies could be required when water quality criteria are expressed in 

terms of fish tissue levels. Additional guidance related to evaluating the bioaccumulation 

potential of a pollutant can be found in the EPA Great Lakes Water Quality Initiative 

Technical Support Document for the Procedure to Determine Bioaccumulation Factors 

(EPA 1994c). 

When establishing additional monitoring or special studies, DEQ will ensure that any 

requirements related to the study (e.g., special sampling or analytical procedures) are specified in 

the appropriate permit condition. In addition, DEQ will establish a reasonable schedule for 

completion of the study or monitoring program and submission of the compiled report. If the 

anticipated schedule is greater than one year, an interim progress report during the study is 

advisable. 

5.1.4.2 Best Management Practices (BMPs)103 

An IPDES permit includes BMPs to control or abate the discharge of pollutants when: 

 Authorized under the CWA section 304(e) for the control of toxic pollutants and 

hazardous substances from ancillary industrial activities; 

 Authorized under the CWA section 402(p) for the control of storm water discharges 

 Numeric effluent limitations are infeasible; or 

 The practices are reasonably necessary to achieve effluent limitations and standards or to 

carry out the purposes and intent of the CWA. 

Permits may include BMP requirements, which like all permit effluent limits are enforceable, 

using either of two approaches:  

 Site-, process-, or pollutant-specific BMPs. Site-, process-, or pollutant-specific BMPs 

may be appropriate in the case of individual permits where DEQ is familiar with specific 

circumstances at the facility. 

 A requirement to develop a BMP plan. Development of a BMP plan by the permittee may 

be more appropriate for a particularly complex or unique facility. The permittee is 

required to develop and submit to DEQ an approved BMP plan that includes appropriate 

BMPs based on circumstances at its facility. 

The implementation of BMPs for sector specific permits will be identified in Volume 2. 

http://www.epa.gov/npdes/pubs/owm0341.pdf
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5.1.4.3 Compliance Schedules  

Permits may contain schedules of compliance to provide additional time to achieve compliance 

with the IPDES rules, the CWA, and applicable federal regulations
104

. Schedules developed 

under this provision require compliance by the permittee as soon as possible but may not extend 

the date for final compliance beyond compliance dates established by the CWA. Thus, 

compliance schedules in permits are not appropriate for every type of permit requirement.  

For example, a permit may not establish a compliance schedule for TBELs because the statutory 

deadlines for meeting technology standards (i.e., secondary treatment standards and effluent 

guidelines) have passed. This restriction applies to both existing and new dischargers. Permittees 

should note, however, that a new source or new discharger is allowed up to 90 days to start-up its 

pollution control equipment and achieve compliance with its permit conditions
105

.  

Compliance schedules must also meet the following requirements
106

: 

 A facility’s first IPDES permit may contain a compliance schedule when necessary to 

allow reasonable opportunity to attain compliance with requirements issued or revised 

after construction of the facility commenced, but less than 3 years before commencement 

of the authorized discharge. 

 For recommencing dischargers a schedule of compliance is available only when 

necessary to allow opportunity to obtain compliance with requirements issued or revised 

less than 3 years before recommencement of discharge. 

 If a compliance schedule exceeds one year from the date the permit was issued, interim 

requirements and associated dates must be established. 

 The time between interim dates may not exceed: 

– One year; except 

– If associated with sludge use and disposal, then the time between interim dates 

may not exceed 6 months; or 

– If the time necessary for completion of an interim requirement is more than one 

year and is not readily divisible into stages, then the compliance schedule will 

specify dates for submission of progress reports, which may define a date for 

project completion. 

 Permittees must notify DEQ within 14 days, as specified in the permit, following each 

interim requirement whether compliance or noncompliance with the interim or final 

requirement has been attained. 

 DEQ may establish interim effluent limits, as appropriate.  

 DEQ may grant schedules of compliance longer than the term of the permit currently 

issued, as needed on a case-by-case basis. 

If a permittee is considering terminating discharges from their facility during the term of the 

permit, it is recommended that they discuss this with DEQ. This action may warrant a 

modification to the permit, or if known prior to permit issuance, may be included in the permit in 

an alternative schedule of compliance
107

. Alternative schedules of compliance are appropriate 

when a permittee cannot comply with new effluent limits and may decide to cease discharge 

rather than continue to operate.  
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 Alternative compliance schedules must be within the term of the permit currently issued, 

and; 

 Require interim deadline where permittee makes a final decision and notifies DEQ 

whether they will cease discharge or comply with applicable effluent limitations no later 

than the specified date. 

Special conditions that are applicable to specific sectors are addressed in Volume 2. 

5.1.5 Conditions Applicable to all Permits108 

Some conditions apply to all IPDES permits and delineate the legal, administrative, and 

procedural requirements of the permit. Each permit must have a section outlining the duty to 

comply, the duty to reapply, the need to halt or reduce activity, and the duty to mitigate, among 

others. While the exact text and language for each of the sections may vary depending on the 

type of permit, most often the language will be as found in the rules.  

Duty to Comply reiterates the permittee’s (operator’s) obligation to adhere to the conditions and 

requirements specified in the permit. This includes the obligation to operate the facility in an 

efficient manner, monitor and report stipulated pollutant quantities (mass, concentration, or both) 

and effluent discharge rates, report upsets, bypasses, or illicit discharges and spills in a timely 

manner, and comply with all of the requirements stipulated in the permit. 

Duty to Reapply addresses the need for the permittee (operator) to create and submit a complete 

application, early enough prior to the expiration of the current permit, to allow DEQ time to 

determine the application complete and begin the permit creation process. It would be preferable 

for all parties involved if the permit application could be submitted sooner than required, 

providing DEQ personnel time to issue a final permit prior to the expiration of the current 

permit.  

Duty to Halt or Reduce Activity addresses the permittee’s (operator’s) responsibility to reduce or 

cease discharging if they know that the discharge is violating or will violate the permit limits. 

This section effectively says that the permittee (operator) cannot rely on the argument that they 

would have to halt or reduce production in order to comply with their permit limitations.  

Duty to Mitigate requires the permittee (operator) to take all reasonable steps to prevent violating 

the effluent limits or sludge usage requirements if it would pose a threat to human health or the 

environment. The duty to mitigate requires the facility and its operators to follow all proper 

operating procedures and adhere to all applicable state and federal regulations. 

Proper Operation and Maintenance requires that the permittee (operator) perform preventative 

maintenance as required, keep the unit processes and supporting equipment in good condition, 

and maintain the backup equipment in a state that can be quickly utilized, without the backup 

equipment being online. Systems required to have redundant operations and equipment must to 

keep them functional so that they can be brought online quickly to address emergency situations, 

such as upsets or excessive peak flows. These O&M requirements extend to laboratory 

operations, if present, and to the required QAPPs. 

Throughout all sample collection and analysis activities, permittees must prepare a QAPP 

consistent with the EPA-approved QA/QC and chain-of-custody procedures described in 
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Requirements for Quality Assurance Project Plans (EPA/QA/R-5)(EPA 2001b) and Guidance 

for Quality Assurance Project Plans (EPA/QA/G-5)(EPA 2002b), or DEQ equivalent. 

Permit Actions conveys to the permittee (operator) that the permit may be modified, revoked and 

reissued, or terminated for cause. Justifiable cause could include, but is not limited to requests 

for modification or termination from the permittee, notification of facility upgrades or process 

changes, and repeated noncompliance with the current permit conditions.  

Property Rights informs the permittee (operator) that the permit does not convey any property 

right or exclusion privilege to the permittee. The permit is more of a license to discharge, similar 

to a driver’s license which allows the holder to operate a motor vehicle as long as they obey the 

laws.  

Duty to Provide Information reiterates the obligation that the permittee (operator) must make 

available all required monitoring results, operational logs, and other information required to be 

collected and retained by the permit when requested from DEQ. These information requests may 

arise during inspections or permit renewal activities to assess compliance with the permit, or 

evaluate new permit limits during a permit renewal effort.  

Inspection and Entry conveys to the permittee (operator) their obligation to provide DEQ 

representatives access to the facility, equipment, discharge location, land application fields, 

records repositories, or any other site affiliated with the permitted operation, when requested. 

Access not only allows DEQ representatives entry to the property, but also allows the 

representative access to copy records that are required to be generated and retained by the permit. 

This is required to support compliance evaluation, which may include installation and 

maintenance of DEQ’s composite monitors at internal or distal monitoring points.  

Monitoring and Records addresses issues to the permittee (operator) such as how long the 

monitoring data records and reports must be retained, identify the types of records (discharge 

monitoring reports, calibration and maintenance records, strip chart recordings), copies of 

reports, all application information, who collected samples, the dates samples were analyzed, 

who performed the sample analyses, the analytical techniques and methods used, the analytical 

results, and other information associated with the facility operation, maintenance, and discharge 

quantity and quality.  

Signatory Requirements informs the permittee (operator) that all required submittals must be 

signed by a certifying official or duly authorized representative. This section identifies that all 

applications, reports, and other permit required information must be certified as true and 

accurate. This section also conveys the penalties associated with submitting false information.  

Reporting Requirements identifies the different requirements the permittee (operator) is 

obligated to submit to DEQ. These requirements to notify DEQ include, but are not limited to: 

 The new introduction of toxic pollutants; 

 When the facility is planning to alter operations or equipment, which may change the 

facility’s classification to a new source or new discharger; 

 When it may be sold to another party;  

 When monitoring occurs more frequently than required in the current permit; 
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 When any permit noncompliance occurs that may endanger health or the environment; 

and 

 When the permittee becomes aware that a failure to report information, whether in the 

application or any report, has occurred. 

This section in Rule is quite lengthy, and it is recommended that the permittee (operator) read the 

Rule to understand the breadth of reporting requirements that are included in the permit.  

Bypass Terms and Conditions warns the permittee (operator) that bypasses are prohibited 

discharges, and DEQ may pursue enforcement is bypasses occur at the facility. This section also 

addresses what constitutes justification for bypassing the treatment works, and what reporting 

requirements are if a bypass does occur.  

Upset Terms and Conditions are very similar to the section on bypasses. Upsets are strictly 

limited to discharges that are authorized under a TBEL. The burden of proof that an upset was 

justified still resides with the permittee (operator). The notification requirements (24-hour 

verbal) and remedial action requirements appear in this section also. DEQ has discretion in 

implementing compliance assistance and enforcement related to upset events. 

Finally, Penalties and Fines addresses the fine requirements stipulated in the Rules. 

5.2 Permit Denial 

There may be instances when an application is submitted that results in DEQ denying the facility 

a permit
109

. This situation may arise due to various reasons which include, but may not 

necessarily be limited to: 

 The facility is in a sector that EPA does not currently issue permits for (section 3.2.6); 

 The discharge would impair anchorage or navigation in the receiving water in the 

judgement of the Secretary of the Army; 

 The facility receives chemical, or biological warfare waste; 

 The facility receives high level radioactive waste; 

 The facility does not have a WLA in a TMDL and the receiving water body does not 

have assimilative capacity;  

 For a new application, the TMDL for the receiving water body does not have adequate 

reserve capacity; or 

 The discharge causes a violation of WQS that can't be mitigated by any level of effluent 

limitations. 

If DEQ reaches the point at which an NOI to deny a permit is issued, the applicant may still avail 

themselves of the opportunity to discuss alternative permitting programs, or altering the waste 

streams that are proposed to be discharged to surface waters. Hopefully, these situations will not 

arise due to the applicant’s opportunity to discuss applicability of an IPDES permit for their 

effluent during the preapplication meeting (section 4.1). Alternatively, if DEQ arrives at this 

point and issues an NOI to deny, all NOIs are classified as a type of draft permit and must be 

processed through the public notification and comment process
110

.  
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5.3 Permittee and Public Participation on the Draft Permit  

The basic process providing for public participation on an IPDES permit (either individual or 

general permit) is identified in the IPDES Rules and outlined in the Public Participation in the 

Permitting Process Guidance (DEQ 2016). A brief overview of this process is outlined below.  

Prior to formal public notice of a draft IPDES permit, DEQ will post the notice of a forthcoming 

draft permit on the DEQ website and provide a permit applicant 10 business days to review the 

preliminary draft permit, unless the review period is waived in part or in whole by the applicant. 

In some cases, DEQ may allow the applicant a longer preliminary draft review period for 

complex permits. While this is primarily intended for the applicant to review and discuss with 

DEQ any errors and omissions in the preliminary draft permit, it also provides the public 

notification that a draft permit will be made available for public review and comment in 10 days.  

Public notification of a draft permit initiates a minimum 30-day public review and comment 

period
111

. This public notice is provided by a combination of mailings or any other method 

reasonably calculated to give notice to the persons potentially affected, including press releases 

or use of any other forum or media to elicit public participation to: 

 The applicant; 1.

 Any other agency that has issued or is required to issue a permit for the same facility or 2.

activity; 

 Affected federal and state agencies with jurisdiction over fish, shellfish, wildlife, and 3.

other natural resources (including downstream states or Canada), state historic 

preservation officers (SHPO), and any affected Indian tribe; 

 Any state agency responsible for plan development under the CWA, the USACE, the US 4.

Fish and Wildlife Service, and the National Marine Fisheries Service; 

 Any user identified in the permit application of a privately owned treatment works; 5.

 Any person who requested to be on a mailing list; 6.

 Any local government having jurisdiction over the area where the facility is proposed to 7.

be located; and 

 Each state agency having any authority under state law with respect to the construction or 8.

operation of the facility. 

DEQ will ensure that if any written recommendations from a state whose waters may be affected 

by the issuance of an IPDES permit are not accepted, DEQ will notify the affected state and EPA 

of its decision not to accept the recommendations along with the reasons for so doing. 

Requests for extending a public comment period must be provided to DEQ in writing before the 

last day of the comment period. 

The permit application, draft permit, and fact sheet describing the terms of the permit will be 

available during the public comment period. DEQ may schedule a public meeting on the draft 

permit if there is significant public interest, an interested party requests in writing a public 

meeting within the first 14 days of the public comment period, or for other good reason
112

. 

As identified in the Memorandum of Agreement (MOA) between DEQ and EPA (DEQ and EPA 

2016), EPA will review draft permits rather than proposed permits. EPA, however, may choose 

to review a proposed permit instead of or in addition to review of the draft permit. 
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5.4 Proposed Permit 

After the close of the minimum 30-day public comment period, DEQ considers information 

provided by the public, prepares a document summarizing the public comments received on the 

draft permit, and may make changes to the draft permit. After the public comment period and 

prior to issuing the final permit decision, DEQ will give the applicant an opportunity to provide 

additional information to respond to public comments. DEQ may request more information from 

the applicant in order to respond to public comments
113

. However, new data and information 

provided by any party prior to issuing a proposed permit may necessitate another public 

comment period if it results in substantive changes to the draft permit. In such cases, the 

subsequent public comment period only pertains to those components of the draft permit that had 

changed. 

DEQ may then develop a proposed permit. EPA may take up to 90 days to provide specific 

grounds for objection of a proposed permit. The EPA review process will be defined in the MOA 

(DEQ and EPA 2016). If EPA objects to a proposed permit, any state, interstate agency, or 

interested person may request EPA to hold a public hearing regarding the objection. 

Additionally, DEQ may submit a revised permit that meets EPA’s objections. However, EPA 

may issue the final permit if DEQ does not submit a revised permit that meets EPA's objections 

within the time periods specified in the NPDES memorandum of agreement between EPA and 

DEQ
114

.  

5.5 Issue Final Permit115 

Following the closure of the public comment period(s) on a draft permit, and after receipt of any 

comments on the proposed permit from EPA, DEQ will issue a final permit decision and fact 

sheet. A final permit decision means a final agency order and the final permit action to issue, 

deny, modify, revoke and reissue, or terminate a permit. 

DEQ will serve notice of the final permit to the permittee and each person who has submitted 

written comments or requested notice of the final permit. The service of notice for the decision 

will be at the same time and the same method for all parties and may be by mailings or any other 

method reasonably determined to provide notice. DEQ will also provide the final permit to the 

permittee and post the final permit, response to comments, revised fact sheet, and associated 

permit documents on the DEQ webpage. A final permit decision becomes effective 28 days after 

notice of the decision unless a later effective date is specified in the decision, or a Petition for 

Review is filed with DEQ
116

 (section 11). 

DEQ will base final permit decisions on the administrative record
117

. The administrative record 

for any final permit consists of the administrative record for the draft permit and fact sheet, the 

proposed permit and associated information and: 

 All comments received during the public comment period: 

 The record of, and any written materials submitted as part of a public meeting; 

 The application or NOI to deny the application, and any supporting data provided by the 

applicant; and 

 Any other relevant correspondence and documents. 
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The final permit, response to comments, revised fact sheet, and associated permit documents will 

be posted on the DEQ webpage. 

6 General Permit Development Process 

A general permit is a single permit that authorizes multiple sources to discharge pollutants to 

waters of the U.S. in Idaho. This differs from an individual permit which authorizes an individual 

source to discharge pollutants. Just like individual permits, general permits are issued for a term 

not to exceed five years. General permits use Best Management Practices (BMPs) more 

frequently than individual permits to control water pollution. Facilities seeking coverage under a 

general permit are required to submit a Notice of Intent (NOI) that complies with the information 

requirements specified in the general permit. The IPDES web interface provides access to NOIs 

so that the applicant can electronically submit the required information. This section provides an 

overview of the applicability of general permits, addressing what types of discharges are eligible 

for coverage under a general permit, the content of general permit sections, the permit 

development process, and obtaining and terminating coverage under a general permit.  

Figure 7 presents the process for developing new, and reissuing or modifying existing general 

permits. Information considered in developing permit conditions, and the rationale behind all 

permit conditions is included in each general permit’s fact sheet.  
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Figure 7. General permit development process flow chart. 
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This section provides an overview of: 

 The general permit and NOI development process;  

 Sectors covered by IPDES general permits;  

 Coverage area(s);  

 Which permit attributes are sector specific and will be covered in Volume 2;  

 How the public and permitted community may participate in the development of new and 

renewed general permits; and  

 Submitting NOIs and obtaining coverage under a general permit; and 

 The avenues for IPDES coverage that exist if a potential discharger is denied coverage 

under a general permit. 

General permits may be written for activities that share similar wastewater constituents, facilities 

or activities that use the same or similar operations, activities that discharge to receiving waters 

that have similar restrictions imposing the same or similar effluent limitations, and sources that 

may be more economically, or appropriately regulated under a general permit.  

EPA has developed the following general permits have been used by EPA to address the 

following categories of various sources of discharge: 

 Storm Water Construction General Permit (CGP) 

 Multi-Sector General Permit (MSGP) for Industrial Storm Water requirements 

 Municipal Separate Storm Sewer System (MS4) 

 Confined Aquatic Animal Production (CAAP) Facility 

 Confined Animal Feeding Operations (CAFO) 

 Ground Water Remediation (GWRGP) 

 Drinking Water Treatment Plant (DWGP) 

 Small Suction Dredge (SSD) Mining 

 Pesticide (PGP) 

 Vessel (VGP) 

General permits are written to provide multiple dischargers coverage within a geographic area; 

all waters of the U.S. in Idaho within that area may be subjected to receiving discharged effluent. 

The waters must be assessed for the ability to assimilate the pollutants being discharged without 

exceeding WQS. This large task may be simplified by categorizing surface waters into smaller 

groups based upon their current water quality, critical flow, or volume. Alternatively, the 

geographic area may be categorized based upon climatic conditions or ecoregions (e.g. southern 

Idaho’s low precipitation climate versus northern Idaho’s high precipitation climate). 

Although many of the steps in developing a general permit are similar, the permit development 

and discharge authorization process may vary from permit to permit depending on specific 

circumstances. General permits may include different tiered effluent limits, permit conditions, or 

requirements based on a number of factors, including but not limited to: 

 The number and type of discharges and pollutants; 

 The condition or status of the receiving water bodies; and 

 The results of antidegradation, RPA, mixing zone, and other analyses. 
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Stakeholder Coordination 

To the extent practicable, DEQ intends to coordinate with and inform applicants, permittees, and 

EPA throughout the general permit development process – beginning with the pre-development 

notification, continuing through the issuance of the final general permit, as well as any 

compliance, inspection, and enforcement activities (discussed in sections 9 and 10). The general 

permit development coordination includes interpreting monitoring and reporting data, 

characterizing the effluent and receiving water bodies, developing effluent limitations, 

monitoring and reporting requirements, and other permit conditions. This communication will 

keep the permittee (operator), DEQ IPDES permit writers and CIE personnel, and EPA well-

informed of the general permit development. The goal is for DEQ personnel to develop 

complete, accurate, and enforceable permits. 

6.1 Authority to Issue General Permits 

General permits are one way to efficiently and effectively manage the permitting burden while 

still complying with the regulatory requirements of the CWA. EPA has addressed questions 

concerning general permit validity in multiple court cases across the U.S. The Ninth Circuit 

Court
1
 noted that “[g]eneral permitting has long been recognized as a lawful means of 

authorizing discharges.” The courts have determined that general permits are applicable media to 

control multiple dischargers in geographic or political areas. The court determined that the CWA 

§402 does not limit the scope of NPDES permits to individual permits alone, as long as the 

permit complies with the limitations specified in the CWA.  

General permits have been used to address multiple point sources of similar classification 

operating in a geographic area that employ substantially similar operations and processes, 

discharge effluent with similar qualities, and would be restricted by individual permits with the 

same discharge limitations or operating conditions. Consequently, general permits have not been 

restricted to storm water discharges alone. 

6.2 Individual versus General Permits 

While there may be various reasons for issuing a general permit instead of multiple individual 

permits, the main reason is that less time and resources are required. A general permit will define 

effluent limits, monitoring, sampling, reporting, and recordkeeping requirements for all activities 

covered under the general permit while having broader coverage than an individual permit. 

Similar to an individual permit, a general permit’s discharge limitations are initially addressed by 

technology-based effluent limits (TBELs). BMPs are a subcategory of TBELs. The assumption is 

that a properly installed and maintained BMP will provide suitable effluent treatment prior to 

discharge to receiving waters. This may not be the case when the facility or activity is proposing 

to discharge to an impaired water body. Receiving water body characteristics may require water 

quality-based effluent limits (WQBELs) be developed as well. 

                                                 
1
 U.S. Court of Appeals for the Ninth Circuit - 344 F.3d 832 (9th Cir. 2003). Argued and Submitted December 3, 

2001 — Pasadena, California. Filed September 15, 2003 
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6.3 General Permit Development 

There are five criteria that a class or category of dischargers must meet before a general permit 

can be composed to address the discharges. These criteria are: 

 The class or category of discharger should have the same or substantially similar 1.

types of operations; 

 The same types of pollutants should be are discharged; 2.

 The same effluent limitations or operating conditions are applicable;  3.

 The sources require the same or similar monitoring where tiered conditions may be 4.

used for minor differences within a class (e.g. size or seasonal activity); and 

 The discharges are more appropriately controlled under a general permit. 5.

Once the five criteria have been verified for a particular class or category of discharger, the 

actual development of the general permit can proceed. The general permit development process 

does not differ significantly from that of an individual permit. A permit contains the conditions a 

permittee must meet, while information considered in development and the rationale for permit 

conditions is included in the supporting fact sheet for each permit. 

6.4 Development of the Draft Permit and Fact Sheet 

IPDES general permits will consist, at a minimum, of the following six sections:  

 Cover Page (section 6.4.1)  

 Permit Eligibility and NOI Requirements (section 6.4.2) 

 Development of Effluent Limitations (section 6.4.3)  

 Monitoring and Reporting Requirements (section 6.4.4)  

 Special Conditions (section 6.4.5) 

 Conditions Applicable to all Permits (section 6.4.6)  

The fact sheet contains similar structure and content, but it also provides the reasoning behind 

the permit conditions and effluent limits found in the permit. The fact sheet also includes a 

general description of the wastewater sources, treatment systems and processes, and the 

receiving water’s quality and resulting impacts.  

IPDES fact sheets for general permits may also contain the following major components: 

 Information on public comment, and public meeting, and appeal procedures; 

 A description of the proposed eligible discharges; 

 Notice of Intent (NOI) requirements; 

 A listing of the proposed effluent limitations, and how limits were established; and 

 Information supporting the conditions found in the draft permit. 

6.4.1 Cover Page 

The permit cover page(s) include information authorizing regarding authorized a discharges and 

the applicable dates of the permit including: 

 IPDES general permit title and number; 

 A permit coverage statement; 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

74 

 Permit posting requirements; 

 Issuance date—the date the permit is signed by DEQ; 

 Effective date—the date permit conditions take effect; 

 Reapplication due date—the date by which a permittee must submit a notice of intent; 

 Expiration date—the date permit coverage terminates; and 

 Signature—DEQ Director, or designee;  

The fact sheet cover page(s) includes information about the permit development, including: 

 General permit name and number(s); 

 DEQ technical contact information; 

 Public comment open date—the date on which a minimum 30-day public comment period 

for the draft permit begins; 

 Public comment close date—the date on which the public comment period for the draft 

permit ends;  

 Public meeting date (if applicable)—the date on which a public meeting for the draft 

permit is held; and 

 Description of coverage.  

Schedule of Submissions 

The schedule of submissions is a summary of items a permittee must complete and/or submit to 

DEQ during the term of this permit. This list includes a due date for each item and references to 

the section of the permit which requires the submission. 

Examples of these items may include, but are not limited to: 

 Notice of Intent (NOI);  

 Discharge Monitoring Reports (DMRs); 

 Quality Assurance Project Plans (QAPPs); 

 Operation and Maintenance (O&M) plans; 

 Permit coverage renewal; 

 Surface water monitoring reports;  

 Best Management Practices (BMP) plan; 

 Storm Water Pollution Prevention Plan (SWPPP); 

 Pollution Management Plans (e.g. nutrients and toxics, etc.) 

 Nutrient Management Plan (NMP); 

 Storm Water Management Plan (SWMP); 

 Emergency response and public notification plans; 

 Twenty-four hour notice of noncompliance reporting; 

 Ambient monitoring reports; 

 Temperature monitoring reports; 

 Outfall inspections; 

 Engineering studies; 

 Facility planning; 

 Sewage sludge (Biosolids) annual reports; 

 Annual report; 
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 Compliance evaluation reports; 

 Notice of Termination (NOT) of discharge; and  

 Other sector or permit specific requirements 

Schedules of submission may differ due to the unique nature of each permit or they may not be 

required.  

6.4.2 Permit Eligibility and NOI Requirements 

This section of a general permit describes the facilities or activities that are authorized to 

discharge, the information that must be submitted in the NOI, and the process to obtain, modify, 

or terminate permit coverage. 

6.4.2.1 Permit Coverage and Eligibility 

This section of a general permit addresses:  

 Eligibility criteria for Facilities authorized to discharges;  

 Receiving waters covered by the general permit; 

 Required steps for obtaining authorization to discharge under the general permit;  

 Notification of coverage;  

 Conditions that may preclude coverage under the general permit and necessitate an 

application for an individual permit; 

 Transfer of authority to discharge (if appropriate); and 

 Termination or inactivation of authority to discharge (if appropriate)  

6.4.2.2 Notice of Intent (NOI) Requirements  

An applicant seeking discharge coverage under an IPDES general permit must submit an NOI to 

obtain coverage for discharges to water of the U.S. The required contents of an NOI are unique 

for each general permit and are listed and described in the permit. This section of the User’s 

Guide outlines elements that a general permit may require for NOIs. All NOIs must include, but 

are not limited to
118

: 

 Legal name and address of the owner or operator 

 Facility or activity name and physical address 

 Type of facility or discharge 

 Receiving water body 

6.4.2.2.1 Owner and Operator Information 

Information identifying the legal entity owning and operating the facility or activity is required 

on all applications. This information includes: 

 The owner’s name, (company, corporation, municipality, etc.); 

 The certifying signatory person’s name and title; 

 Mailing address; 

 Phone number(s); 

 Email addresses; and 
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 The federally issued Employer Identification Number (EIN). 

Similarly, information regarding the operator must be divulged: 

 The operator’s name, (company, corporation, municipality, etc.); 

 Whether the operator is also the owner of the facility or activity; 

 Mailing Address; 

 Phone number(s); 

 Email addresses; and 

 The operator’s EIN. 

Finally, if an annual fee is applicable for the general permit coverage sought, a billing address 

must be provided. This information includes, but is not limited to: 

 The name (company or municipal billing office) to which the bill need be submitted; 

 The billing address; 

 The contact person’s name and title; 

 Phone number(s); and  

 Email addresses, if available. 

6.4.2.2.2 Facility or Activity Location and Description 

The facility’s or activity’s physical location and description must be identified and submitted as 

part of the eNOI information. This information may include, but is not limited to: 

 The facility location (latitude and longitude at the entrance); 

 Outfall locations (latitude and longitude); 

 Township, range, and section; 

 County; 

 Whether it lies on Indian lands;  

 Site specific requirements identified in the permit (SIC codes, etc.);  

 Type of discharge; 

 Expected nature of the discharge; 

 The potential for toxic and conventional pollutants in the discharges; 

 The expected volume of the discharges (if known); 

 Other means of identifying discharges covered by the permit; 

 The estimated number of discharges to be covered by the permit; and 

 Facility or activity status as federal, state, private, public, or other. 

A map of the area extending to one-quarter (¼) mile outside the facility’s or activity’s property 

boundary should be supplied with the application. This map should indicate: 

 Area surrounding all unit processes (topographic if available) extending one-quarter (¼) 

mile past the property boundary; 

 Influent and effluent pipes/structures; 

 Springs or other surface water bodies; 

 Drinking water wells within one (1) mile of the property; and 

 Areas where waste sludge, manure, or other solid biologically degradable waste is 

produced, stored, treated or disposed. 
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 Areas assigned to receive, store, treat, or dispose of hazardous waste  

6.4.2.2.3 Compliance with Permit Prohibitions 

Some information will be required by all applicants to help DEQ determine that the facility or 

activity discharges are in compliance with permit prohibitions
119

. Aspects applicable to all 

IPDES general permits and permittees involve information required by DEQ to determine 

whether the facility or activity complies with the antidegradation policy of Idaho’s WQS. 

6.4.2.2.4 Sector Specific Requirements 

Many sectors covered under a general permit will have specific plans that must be submitted 

concurrently with the NOI. Examples of these plans include, but are not limited to: 

 Storm Water Pollution Prevention Plan (SWPPP); 

 Storm Water Management Plan (SWMP); or 

 Nutrient Management Plan (NMP). 

6.4.2.2.5 NOI Submission Timeline 

Each permit will specify deadlines for submitting a NOI for permit coverage. It will also clearly 

explain when a discharger, who has submitted a complete and timely NOI, is authorized to 

discharge under the permit. The permit will specify when and how the permittee (operator) will 

receive notification of permit coverage. Options include:  

 Upon receipt of the NOI by DEQ; 

 After a specified waiting period; 

 On a date specified in the general permit; or 

 Upon receipt of notification of coverage from DEQ. 

Under certain conditions, DEQ may choose not to require an NOI, where a NOI may not be 

necessary. For example, facilities covered under an individual permit may not be required to 

submit an NOI for future coverage under a general permit. Alternatively, DEQ may use the 

requirements of another agency’s application permit process to cover a pollutant discharge 

activity under an IPDES general permit. DEQ will indicate, in the permit conditions and the 

public notice of the general permit, the reasons for not requiring a NOI. In order to determine 

whether an NOI is not necessary, DEQ will consider the information listed in sections 6.4.2 

through 6.4.2.2.4.  

The fact sheet for each general permit will describe facilities or activities authorized by the 

permit at the time the permit is generated. The fact sheet associated with each general permit 

includes facility or activity descriptions for discharges covered under the current permit that 

requested coverage under the re-issued permit. For new general permits, NOIs and 

accompanying documents for discharges that gain coverage after the permit is issued will be 

accessible to the public via the web-based interface.  

6.4.3 Development of Effluent Limitations 

Effluent limitations in a permit are the primary mechanism for controlling discharges of 

pollutants to receiving waters. The fact sheet explains how effluent limitations included in the 
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permit are developed (Figure 8) and outlines effluent limitation development. Developing 

effluent limitations in general permits may take on different forms depending on the types of 

discharge and the potential to impact the receiving water bodies. 

When analyzing the impact of a discharge on the receiving water body, DEQ will assess whether 

TBELs, which include BMPs, will achieve the required effluent quality to prevent a violation, or 

contribute to the exceedance of a WQS. Since general permits provide discharge coverage to 

multiple facilities or activities that may be located in various watersheds across the state, the 

focal points for developing effluent limits are: 

 Identify pollutants of concern and then identify effluent concentrations representative 1.

of the facilities’ or activities’ treatment processes or BMPs; and 

 Assessing how these pollutants impact the various receiving water bodies. 2.

There is a tremendous amount of time and effort required to evaluate these impacts on water 

bodies throughout the state. Therefore, DEQ may simplify this process by assessing limited 

TBELs, including BMPs, appropriate for the facility or activity, and aggregating water bodies 

that share similar characteristics or beneficial uses or attributes (e.g. tier I, tier II, etc.). This will 

be presented in more detail in Volume 2 of this User’s Guide. 

When TBELs alone are not enough to protect water quality, IPDES rules, the CWA and federal 

regulations require DEQ to develop WQBELs. WQBELs ensure that authorizing the discharge 

still meets the CWA objective of restoring and maintaining the chemical, physical, and 

biological integrity of the nation’s waters as well as providing for the protection and propagation 

of fish, shellfish, and wildlife and recreation in and on the water (fishable/swimmable). Water 

quality goals for a water body are defined by Idaho WQS. Requirements more stringent than 

promulgated technology limitations are included in a permit if they are necessary to achieve 

WQS; this includes narrative criteria and antidegradation provisions. 
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Figure 8. Development of general permit effluent limitations. 

6.4.3.1 Technology-Based Effluent Limitations and Standards  

One of the major strategies of the CWA in making “reasonable further progress toward the 

national goal of eliminating the discharge of all pollutants” is to require effluent limitations 

based on the capabilities of the technologies available to control those discharges. TBELs aim to 

prevent pollution by requiring a minimum level of effluent quality that is attainable using 

demonstrated technologies for reducing discharges of pollutants into the waters of the U.S. 

BMPs are a subcategory of TBELs, that use system configurations coupled with preventative 

maintenance practices.  

ELGs and standards are developed at a national level and promulgated in the CFR. DEQ 

develops TBELs for permits based on these ELGs and standards and determines how much of 

the pollutant(s) can be removed from the effluent using available technology. Consequently, 

TBELs do not account for the potential impact of a discharge on the receiving water body. Any 

water quality impact is addressed through reasonable potential analysis and development of 

WQBELs (sections 6.4.3.5 and 6.4.3.6). 

The first step in identifying appropriate effluent limitations is based on the facility(s) and type(s) 

of discharges being authorized under a general permit and evaluating what, if any, TBELs are 

required, representing the minimum level of control that must be imposed in a permit. DEQ will 

determine which pollutants require TBELs. Necessary TBELs are based on:  
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 Standards promulgated under the CWA section 301; 

 New source performance standards, CWA section 306;  

 Effluent limitations determined on a case-by-case basis (including BPJs) under CWA 

402(a)(l)(B); or 

 A combination of the three
120

.  

The application of TBELs and BMPs may be different for each general permit. Volume 2, 

DEQ’s Effluent Limit Development Guidance (DEQ XXXX) and BMP manuals (for example, 

DEQ 1997, 2005b) will more fully address TBEL requirements specific to the various types of 

dischargers and permitted sectors. 

6.4.3.2 Determine Applicable Water Quality Standards 

The CWA and implementing regulations require states to develop and, from time to time, revise 

WQS. Wherever attainable, WQS protect water quality to provide for the protection and 

propagation of fish, shellfish and wildlife, and recreation in and on the water (i.e., 

fishable/swimmable). In establishing standards, DEQ must consider the use and value of waters 

for public water supplies, propagation of fish and wildlife, recreation, agriculture and industrial 

purposes, and navigation. EPA reviews and approves, or disapproves new and revised water 

quality standards to ensure that the new and revised water quality standards meet the 

requirements of the CWA and federal regulations.  

When developing an IPDES general permit, DEQ will identify and implement the applicable 

water quality standards for the receiving waters. General permits offer a unique challenge when 

trying to address the applicable water quality standards. Since the general permit is specific to a 

defined area, that area may be limited to those that have similar water quality (e.g. aquaculture 

facilities subject to WLA versus cold water aquaculture facilities not subject to WLA). The fact 

sheet will describe the applicable water quality standards and how they are supported by permit 

conditions.  

Although there are many components that make up water quality standards (e.g. mixing zones, 

variances), the three primary components are: 

 Beneficial uses; 

 Water Quality Criteria; and 

 Antidegradation. 

Beneficial uses of the water include the ways in which humans and animals use the water. 

Criteria specify what water quality is needed to protect beneficial uses. Criteria can be numeric 

concentrations or narrative requirements. Antidegradation is a policy developed to maintain and 

protect water quality.  

6.4.3.2.1 Beneficial Uses 

The first part of a WQS is a classification system for water bodies based on the expected uses of 

those water bodies. The uses in this system are called beneficial uses. A designated use is a 

beneficial use assigned to a specific water body in Idaho’s WQS. The CWA also requires Idaho 

to recognize existing uses, which are uses that are/were actually attained in a water body on or 

after November 28, 1975, whether or not they are designated uses. In some cases, a water body 
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does not have uses designated. For these water bodies, DEQ applies a presumed use protection, 

meaning the water body will be protected for cold water aquatic life and contact recreation. 

Often this presumed use protection is referred to as a presumed use. DEQ must also consider and 

ensure the attainment and maintenance of the water quality standards of downstream waters 

when establishing designated uses. 

6.4.3.2.2 Water Quality Criteria 

The second part of a WQS is the set of water quality criteria sufficient to support the beneficial 

uses of each water body. While a water body may have multiple beneficial uses, the criteria must 

protect the most sensitive use. DEQ has adopted both numeric and narrative water quality 

criteria. Numeric water quality criteria are developed for specific parameters to protect aquatic 

life and human health and, in some cases, wildlife from the deleterious effects of pollutants. 

Narrative criteria are implemented where numeric criteria cannot be established, or to 

supplement numeric criteria. 

Numeric criteria for the protection of aquatic life are designed to protect aquatic organisms, 

including plants and animals, human health, or other categories (e.g., wildlife). Numeric criteria 

typically address both short-term (acute) and long-term (chronic) effects. Each numeric criterion 

generally consists of three components: magnitude, duration, and frequency. 

 Magnitude: The level of pollutant (or pollutant parameter), usually expressed as a 

concentration, that is allowable.  

 Duration: The period (averaging period) over which the in-stream concentration is 

averaged for comparison with criteria concentrations. 

 Frequency: How often criteria may be exceeded. 

Numeric criteria and effluent limitations are often not expressed in the same way. Criteria are 

generally expressed as a magnitude, duration and frequency, for example to protect aquatic life 

in a receiving water body the concentration of arsenic may not exceed 340 µg/L(magnitude) as a 

one-hour average (duration) more than once in three years (frequency). Whereas, effluent 

limitations in IPDES permits are generally expressed as a magnitude in mass or concentration 

(e.g., mg/L, µg/L, lbs/day) and an averaging period (e.g., maximum daily, average weekly, 

average monthly). Typically, the components of the criteria are addressed in water quality 

models through the use of statistically derived receiving water and effluent flow values that 

ensure that criteria are met under critical conditions. 

DEQ WQS also include narrative water quality criteria to supplement numeric criteria. Narrative 

criteria are statements that describe the desired water quality goal for a water body. Narrative 

criteria, for example, require that surface waters be “free from hazardous materials in 

concentrations found to be of public health significance or to impair designated beneficial uses” 

or be “free from toxic substances in concentrations that impair designated beneficial uses.” DEQ 

can utilize narrative criteria as the basis for limiting specific pollutants for which numeric criteria 

don’t exist or as the basis for limiting toxicity using WET requirements where the toxicity has 

not yet been traced to a specific pollutant or pollutants
121

. 
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6.4.3.2.3 Antidegradation 

The third part of WQS is the antidegradation policy. This set of procedures and guidance is 

aimed at maintaining the existing quality of Idaho waters Idaho Antidegradation Implementation 

Procedures (DEQ 2016 draft). Maintaining water quality better than the minimums set by water 

quality criteria is a primary objective of the CWA. This objective is achieved by reviewing water 

quality related permits for their effect on water quality. If the water receiving the discharge is of 

high quality (e.g. Tier II, see below), proposed degradation in water quality is evaluated closely 

to determine if it can be minimized or avoided. If significant degradation cannot be avoided, then 

the activity is evaluated to determine its necessity and importance both socially and 

economically to the affected public’s health.  

Effluent limitations included in IPDES general permits must be consistent with Idaho’s 

antidegradation policy
122

, which establishes three tiers of water quality protection. DEQ will 

consider and address antidegradation during permit development. Depending on the 

circumstances of each general permit, DEQ’s antidegradation review may be conducted as the 

permit is being developed or each time a discharger seeks coverage under a general permit.  

Tier I maintains and protects existing uses and water quality conditions necessary to support such 

uses. Where an existing use is established, it must be protected even if it is not listed in the water 

quality standards as a designated use. Tier I requirements are applicable to all surface waters. 

Tier II maintains and protects "high quality" waters—water bodies where existing conditions are 

better than necessary to support CWA "fishable/swimmable" uses. Water quality may be lowered 

in tier II waters, but only with public review of the necessity for degradation based on the social 

and economic importance of the activity. In no case may water quality be lowered to a level that 

would interfere with existing or designated uses. 

Tier III maintains and protects water quality in outstanding resource waters (ORWs). Except for 

certain temporary changes, water quality cannot be lowered in such waters. ORWs generally 

include the highest quality waters of the U.S. However, the ORW classification also offers 

special protection for waters of exceptional ecological significance, such as those that are 

ecologically important, unique, or sensitive. In Idaho, designation as an ORW requires legislative 

action.  

6.4.3.3 Effluent and Receiving Water Characterization 

After DEQ verifies the five criteria in section 6.3 for a particular class or category of discharger, 

including the same or substantially similar types of operations and pollutants, DEQ proceeds 

with characterizing the effluent and receiving waters for a general permit. After identifying the 

most current and approved water quality standards that apply to the receiving water bodies 

covered in the general permit, DEQ characterizes the types of effluent discharged by the 

category of authorized discharge. DEQ uses the information from those characterizations to 

determine whether WQBELs are required (section 6.4.3.5) and, if so, to calculate WQBELs 

(section 6.4.3.6). Characterizing the effluent and receiving water can be divided into three steps 

as discussed in detail in the subsections below. 

 The fact sheet supporting each general permit identifies and describes: 
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 Pollutants of concern in the discharge; 

 Critical conditions of the effluent and receiving waters; and  

 Mixing zone applicability, analysis, and conditions (Volume 2 of the User’s Guide). 

6.4.3.3.1 Identify Pollutants of Concern  

There are several sources of information for and methods of identifying pollutants of concern for 

WQBEL development. These pollutants may not necessarily receive an effluent limitation in an 

IPDES permit, but do go through a reasonable potential analysis. The following five categories 

identify pollutants of concern for potential WQBEL development: 

Pollutants with TBELs 

Any pollutant discharged from the class of facility or activity with a TBEL, including BMPs, 

may need more stringent limitations necessary to support WQS: Pollutants subject to TBELs are 

addressed in state and federal regulations. Industries must meet ELGs
123

. If an industry does not 

have an ELG, the characterized effluent will be assessed and limits established, if necessary, 

using BPJ. Any pollutant with a TBEL may also need more stringent limitations to support 

WQS.  

Pollutants with a Wasteload Allocation from a TMDL 

Any pollutant for which a wasteload allocation (WLA) has been assigned to the facility or 

activity through a TMDL: DEQ publishes a priority list (a “§303(d) list”) of Category 5 impaired 

waters, known as in Idaho’s Integrated Report. For waters identified on this list, DEQ must 

develop a TMDL for the pollutants, set at a level to achieve WQS (in some cases the impairment 

may be due to a non-permitting issue such as flow or habitat alteration). 

A TMDL is a calculation of the maximum amount of a single pollutant that a water body can 

receive and still meet WQS. The TMDL also allocates pollutant quantities to the identified 

sources; these allocations are known as waste load allocations (WLA), from point sources, and 

load allocations (LA), from nonpoint sources and background concentrations. The calculation 

must include a margin of safety to ensure that the water body can be used for the purposes 

designated in the water quality standards, to provide for the uncertainty in predicting how well 

pollutant reduction will result in meeting water quality standards, and to account for seasonal 

variations. A TMDL might also include a reserve capacity to accommodate new discharges in 

the future. 

𝑇𝑀𝐷𝐿 =  𝑊𝐿𝐴 + 𝐿𝐴 + 𝑀𝑎𝑟𝑔𝑖𝑛 𝑜𝑓 𝑆𝑎𝑓𝑒𝑡𝑦 + 𝑅𝑒𝑠𝑒𝑟𝑣𝑒 𝐶𝑎𝑝𝑎𝑐𝑖𝑡𝑦 

IPDES general permits must include effluent limitations developed consistent with the 

assumptions and requirements of any WLA that has been assigned to the discharge as part of an 

approved TMDL. As a result, any pollutant for which a WLA has been assigned to the permitted 

facility through a TMDL is a pollutant of concern. 

Pollutants with WQBELs in Previous Permit 

Any pollutant for which DEQ determines WQBELs in the previous permit continue to apply: 

Where those conditions no longer apply, DEQ needs to complete an anti-backsliding analysis to 
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determine whether to remove the WQBELs from the reissued permit. In addition, DEQ may need 

to conduct an antidegradation analysis to determine if the revised limitation would allow 

degradation of the quality of the receiving water. 

Pollutants Identified as Present in Effluent through Monitoring 

Any pollutant identified in effluent monitoring data reported in the discharger’s IPDES general 

permit NOI, if required, or special studies: In addition, DEQ may collect data through 

compliance inspection monitoring or other special studies. Therefore, DEQ can match 

information on which pollutants are present in the effluent to the applicable water quality 

standards to identify parameters that are candidates for WQBELs. 

Pollutants Otherwise Expected to be Present in the Discharge 

Any pollutant for which neither the discharger nor DEQ have monitoring data but, the discharger 

or DEQ expects that the pollutant could be present in the discharge (because of the raw materials 

stored or used, operational products or by-products, or available data and information on similar 

facilities). If there are no analytical data DEQ will postpone general permit development in order 

to collect data or base the applicability of a WQBEL on other information, such as the effluent 

characteristics of a similar discharge.  

Similarly, pollutants of concern include those that the Integrated Report has identified as 

contributing to the listing of a Category 5 impaired water body, but for which a TMDL has not 

yet been developed. 

6.4.3.3.2 Identify Critical Conditions of the Effluent and Receiving Water 

An important part of characterizing the effluent and receiving water is identifying the critical 

conditions. This analysis presents a unique challenge for the development of general permits. In 

this case multiple sources of data identifying receiving water body(s) low flow conditions, 

discharge rates, and effluent concentrations are used to assess the need for and calculate 

WQBELs
124

. Some key effluent and receiving water conditions are: 

Effluent Flow Rate 

Depending upon the class of facility or activity the general permit will cover; DEQ may be able 

to obtain effluent flow data from DMRs, the NOI, area rainfall intensity and frequency graphs, or 

water rights. However, DEQ will evaluate concerns about calculating limits based on actual 

flow, when possible, in case there is a change in the water body which would not allow 

expansion of a discharge. DEQ will then specify which flow measurements and metrics for 

dilution and mass balance to use as the critical effluent values in WQBEL calculations. In some 

instances, multiple critical flows through the identification of flow tiering or seasonal flows may 

be appropriate. Effluent flow rates may not be applicable to all general permits (e.g. pesticide 

general permit incidental discharge). Identification of effluent flow rates will be addressed in the 

appropriate general permit sections in Volume 2 of the User’s Guide. 
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Effluent Pollutant Concentration 

DEQ can determine the critical effluent concentration of a pollutant of concern by gathering 

representative effluent data (e.g., a concentration that represents approximately the pollutant 

maximum concentration over time). In many cases DEQ has a limited effluent data set to assess. 

Consequently, there may not be a high degree of certainty that the data include the pollutant’s 

maximum potential effluent concentration. Additionally, DEQ must consider the variability of 

the pollutant in the effluent when determining the need for WQBELs
125

. 

For additional details see DEQ’s Effluent Limit Development Guidance (DEQ XXXX) and 

Chapter 3 of the TSD, which provides more details regarding critical conditions and other 

variables used in effluent limit calculations. Additionally, pollutants of concern may differ with 

each sector, facility, and activity covered under the general permits. Volume 2 of the User’s 

Guide will provide additional information specific to each type of general permit. 

Receiving Water Flow Rate and Non-Flowing Water 

For rivers and streams, an important critical condition is the stream flow upstream of the 

discharge. This information is typically gathered using state databases, USGS data, and other 

information. For most pollutants and criteria, the critical flow in rivers and streams is some 

measure of the stream’s low flow; however, the critical condition could be different (for 

example, a high flow, where wet weather sources are a major problem). DEQ may also need to 

account for any additional sources of flow or diversions between the point where a critical low 

flow has been calculated or measured, and the point of discharge. If a discharge is controlled so 

that it does not cause water quality criteria to be exceeded in the receiving water at the critical 

flow condition, the discharge controls should be protective and ensure that water quality criteria, 

and beneficial uses, are attained under all receiving water flow conditions. 

The water body will be considered non-flowing when the receiving water body has a mean 

detention time greater than 15 days. DEQ will assess non-flowing water bodies on a case-by-case 

basis. Volume 2 of the User’s Guide will provide additional information on situations where the 

receiving water body is designated non-flowing. 

Examples of typical critical hydrologically based design flows found in Idaho WQS include the 

7Q10 low flow applicable to chronic aquatic life criteria and the 1Q10 low flow applicable to 

acute aquatic life criteria. Other measures of critical flow are the biologically-based design 

flows. Examples include the 1B3, the 4B3, and the harmonic mean flow applicable to human 

health criteria for carcinogen pollutants.  

Receiving Water Background Pollutant Concentration 

DEQ also needs the critical background pollutant concentration in the receiving water, to ensure 

that any pollutant limitations derived are protective of the beneficial uses and support the 

antidegradation policy and implementation
126

. When available, ambient data provide the most 

reliable receiving water background pollutant characterization. When data are not available, 

DEQ may include ambient monitoring requirements in the permit conditions. 
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Related Receiving Water Characteristics Necessary for Calculations 

For water bodies other than free-flowing rivers and streams, there might be critical 

environmental conditions that apply rather than flow (e.g., temperature, alkalinity). In addition, 

depending on the pollutant of concern, the effects of biological activity and reaction chemistry 

might be important in assessing the discharge’s impact to the receiving water. These 

environmental attributes may include, but are not necessarily limited to pH, temperature, 

hardness, or reaction rates. 

6.4.3.4 Mixing Zone Applicability 

A mixing zone is an area within a water body around the discharge point in which pollutant 

concentrations may exceed WQS. The boundary of the mixing zone is defined as that location 

where pollutant concentrations must meet water quality criteria, as described in the Idaho Mixing 

Zone Implementation Guidance (DEQ XXXX). Mixing zones are not applicable to all general 

permits, and will be addressed in Volume 2 of the User’s Guide. 

6.4.3.5 Determine Need for WQBELs 

Once the applicable water quality standards have been identified and the effluent and receiving 

waters characterized, DEQ uses a process known as a reasonable potential analysis (RPA) to 

determine whether WQBELs are required. That is, to determine if the pollutants of concern are 

or may be discharged at a level which will cause, have the reasonable potential to cause, or 

contribute to an excursion above any water quality standard, including narrative criteria for water 

quality
127

. An RPA uses effluent and receiving water data and modeling techniques to determine 

if the discharge has a reasonable potential to exceed WQS. DEQ will determine reasonable 

potential for an exceedance of numeric water quality criteria in general by following the 

procedures in DEQ’s Effluent Limitation Development Guidance (2016 XXXX), consistent with 

the TSD (EPA 1991a). 

6.4.3.6 Calculating WQBELs 

If DEQ has determined that a pollutant or pollutant parameter is discharged at a level that will 

cause, have reasonable potential to cause, or contributes to an excursion above any WQS, DEQ 

must develop WQBELs for that pollutant, or take other action that will be protective of the 

receiving water (e.g. remove the water body from the general permit’s area of applicability, or 

restrict BMPs and BPJ to those capable of meeting discharge requirements). DEQ will follow 

procedures consistent with the Effluent Limitation Development Guidance (2016 XXXX) and 

TSD (EPA 1991a) to calculate WQBELs for pollutants that show reasonable potential.  

DEQ will first determine WLAs that represent the level of effluent quality necessary to attain 

and maintain the applicable narrative or numeric WQS. The WLA will be based on the 

applicable WQS and implementations may account for dilution and background concentrations 

of the pollutant. DEQ may develop WLAs for acute, chronic, and human health criteria and long 

term average (LTA) values for each WLA, as appropriate. Finally, DEQ will use the most 

restrictive LTA to establish effluent limits for a permit. 

DEQ will then account for effluent variability to calculate the appropriate effluent limits (e.g. 

average monthly, average weekly, maximum daily) to include in the permit, as appropriate. DEQ 
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will calculate concentration limits for pollutants of concern and ensure compliance with anti-

backsliding and antidegradation requirements.  

DEQ will also consult EPA and DEQ guidance, policy, regulations and rules, as follows: 

 U.S. EPA NPDES Permit Writers’ Manual, Chapter 6, Water Quality-Based Effluent 

Limits (EPA 2010a) 

 Guidance on Water Quality-Based Effluent Limits Set Below Analytical Detection / 

Quantitation Limits (EPA 2005) 

 Policy for the Development of Water Quality-Based Permit Limitations for Toxic 

Pollutants (EPA 1984b) 

 Permit Writer’s Guide to Water Quality-Based Permitting for Toxic Pollutants (EPA 

1987a, 1987b) 

 Water Quality Standard Handbook: Second Edition (EPA 1994b) 

 Toxic Pollutant Effluent Standards and Prohibitions 40 CFR §129.1 through §129.105, 

incorporated by reference at IDAPA 58.01.25.003.02.t. 

 Criteria and Standards for Determining Alternative Effluent Limitations 40 CFR §127.70 

through §125.73, incorporated by reference at IDAPA 58.01.25.003.02.q. 

 Idaho Antidegradation Implementation Procedures (DEQ 2016 draft) 

 Water Body Assessment Guidance (DEQ 2002b) 

There is some flexibility in calculating effluent limits for IPDES permits, as described in DEQ’s 

Effluent Limit Development Guidance (DEQ XXXX). However, effluent limits must: 

 Ensure compliance with all WQS
128

 (including antidegradation); 

 Be consistent with assumptions used to develop TMDLs
129

; 

 Be enforceable; 

 Be expressed as mass
130

 except: 

 pH, temperature, radiation, or other pollutants which cannot be appropriately 

expressed by mass; 

 When applicable standards and limits are expressed in terms of other units of 

measurement; or 

 Where permit limits are established on a case-by-case basis
131

; 

 Where limits expressed in terms of mass are not feasible because the mass of 

pollutant discharged cannot be related to a measure of operation (e.g., discharges of 

TSS from certain mining operations), and permit conditions ensure that dilution will 

not be used as a substitute for treatment. 

 Be consistent with effluent limits from the current permit, unless backsliding is justified 

(section 6.4.3.8) 

In addition, the following factors will be considered in the development of permit effluent 

limitations: 

 Limits are calculated for each outfall, except for: 

 Discharge points for storm water, or other point sources, controlled by implementing 

BMPs, or 
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 When effluent limits imposed at the point of discharge are impractical or infeasible 

and limits are more effective when imposed on internal waste streams prior to mixing 

with other waste streams or cooling water
132

. 

 Metals expressed as total recoverable
133

, unless: 

 An applicable effluent standard or limitation has been promulgated under the CWA 

and specifies the limitation for the metal in the dissolved, valent, or total form. 

 It is necessary to express the limitation on the metal in the dissolved, valent, or total 

form to carry out the provisions of the CWA, for permit limitations established on a 

case-by-case basis
134

, or 

 All approved analytical methods for the metal inherently measure only its dissolved 

form (e.g., hexavalent chromium). 

 Type of discharge—continuous/non-continuous
135

  

 Mass limitations
136

  

 Internal waste streams
137

 

 Disposal of pollutants other than to surface water
138

  

6.4.3.7 Variances, Waivers, and Intake Credits 

Variances, waivers, and intake credits provide unique exceptions to a particular effluent 

requirement, WQS, monitoring, or reporting requirement. DEQ does not expect to routinely 

receive such requests. Variances, waivers, and intake credits are further discussed in section 8. 

6.4.3.8 Anti-Backsliding and Determining Final Effluent Limitations  

After establishing applicable TBELs and WQBELs, the effluent limits are compared and the 

more stringent effluent limits are included as proposed effluent limits in the draft IPDES general 

permit. For reissued permits, proposed effluent limits are also compared to previous effluent 

limits to ensure the proposed effluent limits are consistent with the anti-backsliding provisions of 

the CWA. This means proposed effluent limits that are less stringent than previous effluent limits 

may have to be revised. When determining final effluent limitations, DEQ ensures all applicable 

statutory and regulatory requirements, including CWA standards, technology and water quality 

standards, are fully implemented (Figure 6). 

6.4.3.8.1 Anti-backsliding 

CWA section 402(o) expressly prohibits backsliding. Backsliding refers to the easing of effluent 

limitations, permit conditions, or required standards from those established in the previous 

permit. There are certain exceptions to the backsliding prohibitions and a safety clause that 

provides an absolute limitation on backsliding. 

6.4.3.8.2 Prohibitions against Backsliding 

First, CWA section 402(o)(1) prohibits the relaxation of effluent limitations established in the 

prior permit for two situations: 

 It is prohibited to revise an existing TBEL that was developed on a case-by-case basis 1.

using BPJ in order to reflect subsequently promulgated effluent limitation guidelines 
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(ELGs) and standards that would result in a less stringent effluent limitation (see 

section 6.4.3.8.3 Exceptions for Case-by-Case TBELs). 

 It is prohibited to relax an effluent limitation that is based on state standards, such as 2.

WQS or treatment standards, unless the change is consistent with CWA section 

303(d)(4) (section 6.4.3.8.4 Exceptions for Limitations Based on State Standards). 

6.4.3.8.3 Exceptions for Case-by-Case TBELs  

CWA section 402(o)(2) outlines specific exceptions
139

 to the first general prohibition against 

revising an existing TBEL that was developed on a case-by-case basis using BPJ to reflect 

subsequently promulgated, less stringent effluent guidelines in a renewed, reissued, or modified 

permit. Relaxed limitations may be allowed where:  

 There has been material and substantial alternations or additions to the permitted facility 

that justify the relaxation.  

 New information (other than revised regulations, guidance, or test methods) is available 

that was not available at the time of permit issuance and that would have justified a less 

stringent effluent limitation. If the effluent limitation was based on water quality 

standards, any changes must result in a decrease in pollutants discharged.  

 Technical mistakes or mistaken interpretations of the law were made in issuing the permit 

under CWA section 402(a)(1)(b).  

 Good cause exists because of events beyond the permittee’s control (e.g., natural 

disasters) and for which there is no reasonably available remedy.  

 The permit has been modified under CWA sections 301(c), 301(g), 310(i), 301(k), 

301(n), or 316(a). 

 The permittee has installed and properly operated and maintained required treatment 

facilities but still has been unable to meet the effluent limitations (relaxation may be 

allowed only to the treatment levels actually achieved).  

6.4.3.8.4 Exceptions for Limitations Based on State Standards 

Alternatively, CWA section 402(o)(1) allows relaxation of WQBELs and effluent limitations 

based on state standards if it is consistent with the provisions of CWA section 303(d)(4) or if one 

of the exceptions in CWA section 402(o)(2) is met (except that relaxation of limits based on 

technical mistakes or mistaken interpretations are not allowed for WQBELs). The two provisions 

constitute independent exceptions to the prohibition against relaxing permit effluent limitations, 

and if either is met, relaxation is permissible. 

The two provisions are tied to the water quality of the receiving water body. One provision 

addresses water bodies where water quality standards are attained, while the other provision 

addresses water bodies where water quality standards are not attained. 

Water Quality Standards Attained – If the permit’s limitation is based on a TMDL, WLA, other 

water quality standard, or any other permitting standard, less stringent effluent limits are allowed 

only if they comply with the antidegradation policy. 

Water Quality Standards Not Attained – Less stringent permit limitations will only be allowed if 

both of the following criteria are met: 
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1. The existing effluent limitations are based on a TMDL or WLA; and  

2. Attainment of water quality standards will be ensured, or the designated use not being 

attained is removed in accordance with the water quality standards.  

6.4.3.8.5 Safety Clause  

CWA section 402(o)(3) is a safety clause that provides an absolute limitation on backsliding. 

This section prohibits the relaxation of effluent limitations in all cases if the revised effluent 

limitation would result in a violation of applicable effluent guidelines or WQS, including 

antidegradation requirements.  

6.4.3.8.6 Final Effluent Limitations 

The final effluent limits are expressed in the permit and fact sheet with tables or conditions for 

each outfall that identify effluent limits by pollutant, the point of compliance, and clearly state 

the applicable flow tier or season. In addition, the permit’s fact sheet explains how the final 

limitations were determined and how those limitations meet both technology and water quality 

standards (including antidegradation) and, where appropriate, how an anti-backsliding analysis 

was applied to the final effluent limitations.  

6.4.4 Monitoring and Reporting Requirements 

Monitoring and reporting requirements identified in a permit and fact sheet are used to 

characterize waste streams and receiving waters, evaluate wastewater treatment efficiency, and 

determine compliance with permit effluent limits and state WQS. Further, the fact sheet explains 

the justification for waivers of any application requirements or monitoring requirements, and if 

applicable, an explanation of why the permit contains applicable conditions or waivers
140

. 

6.4.4.1 Monitoring 

Some IPDES general permits include conditions regarding effluent and receiving water 

monitoring that allow DEQ to determine the impact of the effluent on the receiving water body. 

These conditions require the permittee to conduct routine or episodic monitoring of permitted 

discharges, ambient conditions, and, sometimes, internal operations. Monitoring data is 

necessary for several reasons including:  

 Assessing treatment efficiency;  

 Evaluating effluent and receiving water characteristics;  

 Determining compliance with effluent limitations established in permits; and  

 As a basis for enforcement actions.  

Typically, an IPDES general permit will provide recommendations for appropriate monitoring 

locations to determine compliance with the effluent limitations and provide the necessary data to 

determine the impact on the receiving water. The permittee is responsible for securing approval 

to access the monitoring locations and obtain any samples required in the permit. 

DEQ considers several factors when determining monitoring requirements to be included in the 

permit. Factors that affect sampling location, frequency, and method include: 

 Applicability of effluent limitation guidelines and standards (effluent guidelines);  
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 Waste stream and process variability; 

 Access to sample locations; 

 Pollutants discharged; 

 Effluent limitations; 

 Discharge frequency (e.g., continuous versus intermittent); 

 Effect of flow and pollutant load on the receiving water; 

 Characteristics of the pollutants discharged;  

 Receiving water analyses; 

 WET testing;  

 Sewage sludge (biosolids);  

 Expanded effluent testing (priority pollutants); and 

 Permittee’s compliance history. 

Considering the need for sufficient data and the potential cost to the permittee, the general permit 

will specify when, following coverage approval, that monitoring should begin. To establish 

monitoring frequency, DEQ will consider: 

 Variability of the effluent’s pollutant concentration; 

 Design capacity of the treatment facility; 

 Treatment method; 

 Compliance history; 

 Cost of monitoring; 

 Location of discharge; 

 Sensitivity of receiving water; 

 Nature of pollutants; 

 Frequency of discharge; 

 Number of samples used in developing effluent limitations; 

 Tiered limitations; and 

 Site or discharge specific conditions. 

The decisions for setting monitoring frequency are described in the fact sheet. 

For each pollutant with an effluent limit or monitoring requirement, the permit and fact sheet 

lists the unit of measure; monitoring type (e.g. temperature logger), interval, and frequency
141

 

(monthly, weekly, daily); sample collection location, sample method
142

 (grab, composite, 

continuous, etc.), analytical methods
143

, and any required ‘reporting levels’ or instrument 

sensitivity/capability. Certain sample collection and storage requirements are identified as part of 

the analytical methods specified in 40 CFR Part 136. 

The permit also will specify the minimum levels (ML) or method detection limits (MDLs) for 

each pollutant (sector specific details in Volume 2).  

6.4.4.2 Reporting Requirements and Recordkeeping144 

Reporting conditions in a general permit may require the discharger to submit analytical results 

to DEQ along with information necessary to evaluate discharge characteristics and compliance 

with the effluent limits. This periodic monitoring and reporting establishes an ongoing record of 
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a permittee’s compliance status; it creates a basis for compliance assistance, and any necessary 

enforcement actions (section 10). 

The IPDES regulations require the permittee to maintain records and periodically report on 

monitoring activities. The permittee must retain all monitoring information, for a period of at 

least three (3) years, or as specified in the permit. 

Where pollutants are limited by both mass and other units of measurement, the permittee is 

required to comply with and report both limitations. The permit will also specify that if the 

permittee monitors any pollutant more frequently than required by the permit, using EPA-

approved test procedures or as specified in the permit, the permittee must include the results of 

this monitoring in the calculation and reporting of the data submitted in the DMR. Additionally, 

upon request by DEQ, the permittee must submit results of any other sampling, regardless of the 

test method used. 

DEQ will establish requirements to report monitoring results on a case-by-case basis with a 

frequency dependent on the nature and effect of the discharge, but in no case less than once a 

year
145

. A general permit that does not require monitoring results reports at least annually must 

require the permittee to report, at least annually, all instances of noncompliance not reported
146

. 

However, IPDES regulations state that monitoring frequency and reporting should be dependent 

on the nature and effect of the discharge or sludge use or disposal. Thus, DEQ may require more 

frequent reporting.  

6.4.4.3 Submitting DMR and Related Information 

Facilities covered under a general permit may be required to submit discharge monitoring reports 

using EPA’s NetDMR, in accordance with the frequency of submittal identified in the permit, 

unless provided a waiver in accordance with federal regulations. EPA and the permittees will be 

responsible for quality control checks to ensure data input accuracy and retain qualifiers on 

analytical results. EPA’s electronic reporting rule requires that all NPDES permitted facilities 

and activities submit data via NetDMR by December 21, 2016. As a result, IPDES permittees 

will have already been fully utilizing NetDMR upon DEQ implementation of the IPDES 

program. DEQ will acquire data from NetDMR and/or ICIS-NPDES in order to effectively track 

IPDES permit compliance. 

Although permittees must electronically submit DMRs directly to EPA’s NetDMR, other 

reporting records (e.g. annual and other reports, etc.) must be submitted to DEQ, as specified in 

the permit. DEQ will then submit the appropriate data and records to ICIS-NPDES, in 

accordance with federal regulations. 

6.4.5 Special Conditions 

Special permit conditions may require the permittee to undertake activities to reduce the overall 

quantity of pollutants being discharged, to collect information that could be used in determining 

future permit requirements, or DEQ may restrict the number of discharges allowed to sensitive 

water bodies. Examples include, but are not limited to additional monitoring activities, special 

studies, BMPs, and compliance schedules. 

There are many different reasons to include special conditions in the general permit, including:  
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 To address unique situations, such as facilities discharging pollutants for which data 

characterizing the assimilative capacity of a receiving water body or the effectiveness of 

treatment are absent or limited; 

 To incorporate preventive conditions, such as requirements to install process control 

alarms, containment structures, good housekeeping practices, and others; 

 To address foreseeable changes to discharges, such as planned changes to process, 

products, or raw materials that could affect discharge characteristics;  

 To incorporate compliance schedules to provide the time necessary to comply with 

permit conditions;  

 To incorporate other IPDES programmatic requirements (e.g., pretreatment, sewage 

sludge);  

 To identify additional monitoring requirements that provide data to evaluate the need for 

future changes in permit limitations; 

 To increase or decrease monitoring requirements, depending on monitoring results or 

changes in processes or products; or  

 To impose requirements for special studies such as ambient stream surveys, toxicity 

identification evaluations (TIEs) and toxicity reduction evaluations (TREs), 

bioaccumulation studies, sediment studies, pollutant reduction evaluations, or other such 

information-gathering studies. 

The following subsections address several types of special conditions that may apply to facilities 

or activities covered under a general permit. Additional sector specific permit special conditions 

are included in Volume 2 of the User’s Guide. 

6.4.5.1 Additional Monitoring and Special Studies 

Additional monitoring requirements and special studies, beyond those required under the effluent 

limitations section of the permit, are useful for collecting data DEQ previously unavailable 

during permit development. These generally are used to supplement numeric effluent limitations 

or support future permit development activities. Examples of the types of special studies that 

could be required in an IPDES permit include the following: 

 Treatability studies—These may be required in a permit when insufficient treatability 

information for a pollutant or pollutants would hinder DEQ from developing defensible 

TBELs. Treatability studies can also be required when DEQ suspects that a facility might 

not be able to comply with an effluent limitation.  

 Toxicity identification evaluation/toxicity reduction evaluation (TIE/TRE)—These 

could be required in a permit when wastewater discharges are found to be toxic using 

WET tests. The purpose of these evaluations is to identify and control the sources of 

toxicity in an effluent. Further guidance related to EPA recommended TIE/TRE 

procedures and requirements can be found in the following guidance manuals: 

 Toxicity Reduction Evaluation Guidance for Municipal Wastewater Treatment Plants 

(EPA 1999) www.epa.gov/npdes/pubs/tre.pdf 

 Clarifications Regarding Toxicity Reduction and Identification Evaluations in the 

National Pollutant Discharge Elimination System Program (EPA 2001a) 

www.epa.gov/npdes/pubs/owmfinaltretie.pdf 

http://www.epa.gov/npdes/pubs/tre.pdf
http://www.epa.gov/npdes/pubs/owmfinaltretie.pdf
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 Generalized Methodology for Conducting Industrial Toxicity Reduction Evaluations 

(EPA 1989a) (see endnote 3 in EPA Permit Writers Manual (EPA 2010) for ordering 

instructions). 

 Methods for Aquatic Toxicity Identification Evaluations: Phase I Toxicity 

Characterization Procedures. 2nd ed (EPA 1991b) 

www.epa.gov/npdes/pubs/owm0330.pdf  

 Toxicity Identification Evaluation: Characterization of Chronically Toxic Effluents, 

Phase I (EPA 1992b) www.epa.gov/npdes/pubs/owm0255.pdf  

 Methods for Aquatic Toxicity Identification Evaluations: Phase II Toxicity 

Identification Procedures for Samples Exhibiting Acute and Chronic Toxicity (EPA 

1993a) www.epa.gov/npdes/pubs/owm0343.pdf  

 Methods for Aquatic Toxicity Identification Evaluations: Phase III Confirmation 

Procedures for Samples Exhibiting Acute and Chronic Toxicity (EPA 1993b) 

www.epa.gov/npdes/pubs/owm0341.pdf  

 Sediment monitoring—This could be included in a permit if pollutants contained in 

wastewater discharges may accumulate in the sediments of the receiving water. 

 Bioaccumulation studies—These may be required in a permit to determine whether 

pollutants contained in discharges bioaccumulate in aquatic organisms (e.g., fish, 

invertebrates). Such studies could be required when water quality criteria are expressed in 

terms of fish tissue levels. Additional guidance related to evaluating the bioaccumulation 

potential of a pollutant can be found in the EPA Great Lakes Water Quality Initiative 

Technical Support Document for the Procedure to Determine Bioaccumulation Factors 

(EPA 1994c). 

When establishing additional monitoring or special studies, DEQ will ensure that any 

requirements related to the study (e.g., special sampling or analytical procedures) are specified in 

the appropriate permit condition. In addition, DEQ will establish a reasonable schedule for study 

completion or monitoring program and submission of the compiled report. If the anticipated 

schedule is greater than one year, an interim progress report during the study is advisable. 

6.4.5.2 Best Management Practices (BMPs)147 

IPDES general permits may include BMPs to control or abate the discharge of pollutants when: 

 Authorized under the CWA section 304(e) for the control of toxic pollutants and 

hazardous substances from ancillary industrial activities; 

 Authorized under the CWA section 402(p) for the control of storm water discharges; 

 Numeric effluent limitations are infeasible; or 

 The practices are reasonably necessary to achieve effluent limitations and standards or to 

carry out the purposes and intent of the CWA. 

Permits may include BMP requirements, which like all permit effluent limits are enforceable, 

using either of two approaches:  

 Site-, process-, or pollutant-specific BMPs; or 

 A requirement to develop a BMP plan. Development of a BMP plan by the permittee may 

be more appropriate for a particularly complex or unique facility. The permittee is 

http://www.epa.gov/npdes/pubs/owm0330.pdf
http://www.epa.gov/npdes/pubs/owm0255.pdf
http://www.epa.gov/npdes/pubs/owm0343.pdf
http://www.epa.gov/npdes/pubs/owm0341.pdf
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required to develop and submit to DEQ an approved BMP plan that includes appropriate 

BMPs based on circumstances at its facility. 

The implementation of BMPs for sector specific permits will be identified in Volume 2. 

6.4.6 Conditions Applicable to all Permits 

Some conditions apply to all IPDES permits and delineate the legal, administrative, and 

procedural requirements of the permit. Each permit must have a section outlining the duty to 

comply, the duty to reapply, the need to halt or reduce activity, and the duty to mitigate, among 

others. While the exact text and language for each of the sections may vary depending on the 

type of permit, most often the language will be as found in the rules.  

Duty to Comply reiterates the permittee’s (operator’s) obligation to adhere to the conditions and 

requirements specified in the general permit. This includes the obligation to operate the facility 

or activity in an efficient manner, monitor and report stipulated pollutant quantities (mass, 

concentration, or both) and effluent discharge rates, report upsets, bypasses, or illicit discharges 

and spills in a timely manner, and comply with all of the requirements stipulated in the permit. 

Duty to Reapply addresses the need for the permittee (operator) to create and submit a complete 

NOI as stipulated in the general permit, early enough prior to the expiration of the current permit, 

to allow DEQ time to determine whether the facility or activity qualifies for coverage under the 

general permit, or whether it is more appropriate to address in an individual permit. It would be 

preferable for all parties involved if the NOI could be submitted sooner than required, providing 

DEQ personnel time to issue a final permit prior to the expiration of the current permit.  

Duty to Halt or Reduce Activity addresses the permittee’s (operator’s) responsibility to reduce or 

cease discharging if they know that the discharge is violating or will violate the permit limits. 

This section effectively says that the permittee (operator) cannot rely on the argument that they 

would have to halt or reduce production in order to comply with their permit limitations.  

Duty to Mitigate requires the permittee (operator) to take all reasonable steps to prevent violating 

the effluent limits or sludge usage requirements if it would pose a threat to human health or the 

environment. The duty to mitigate requires the facility and its operators to follow all proper 

operating procedures and adhere to all applicable state and federal regulations. 

Proper Operation and Maintenance requires that the permittee (operator) perform preventative 

maintenance as required, keep the infrastructure, unit processes, and supporting equipment in 

good condition. Systems required to have redundant operations and equipment must keep them 

functional so that they can be brought online quickly to address emergency situations, such as 

upsets or excessive peak flows. These O&M requirements extend to laboratory operations, if 

present, and to the required QAPPs. 

Throughout all sample collection and analysis activities, permittees must prepare a QAPP 

consistent with the EPA-approved QA/QC and chain-of-custody procedures described in 

Requirements for Quality Assurance Project Plans (EPA/QA/R-5)(EPA 2001b) and Guidance 

for Quality Assurance Project Plans (EPA/QA/G-5)(EPA 2002b), or DEQ equivalent.  
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Permit Actions conveys to the permittee (operator) that their coverage may be terminated for 

cause. Justifiable cause could include, but is not limited to requests for termination from the 

permittee, notification of facility upgrades or process changes, and repeated noncompliance with 

the current permit conditions.  

Property Rights informs the permittee (operator) that the permit does not convey any property 

right or exclusion privilege to the permittee. The permit is more of a license to discharge, similar 

to a driver’s license which allows the holder to operate a motor vehicle as long as they obey the 

laws.  

Duty to Provide Information reiterates the obligation that the permittee (operator) must make 

available all required monitoring results, operational logs, and other information required to be 

collected and retained by the general permit when requested from DEQ. These information 

requests may arise during inspections or permit renewal activities to assess compliance with the 

permit.  

Inspection and Entry conveys to the permittee (operator) their obligation to provide DEQ 

representatives access to the facility, equipment, discharge location, land application fields, 

records repositories, or any other site affiliated with the permitted operation, when requested. 

Access not only allows DEQ representatives entry to the property, but also allows the 

representative access to copy records that are required to be generated and retained by the permit. 

This is required to support compliance evaluation, which may include installation and 

maintenance of DEQ’s composite monitors at internal or distal monitoring points.  

Monitoring and Records informs the permittee (operator) about the requirements for record 

content and retention, such as: 

 How long the monitoring data records and reports must be retained; 

 Identifies the types of records (discharge monitoring reports, calibration and maintenance 

records, strip chart recordings); 

 Who collected samples, the dates samples were analyzed, who performed the sample 

analyses; 

 The analytical techniques and methods used; 

 The analytical results; and  

 Other information associated with the facility operation, maintenance, and discharge 

quantity and quality.  

Signatory Requirements informs the permittee (operator) that all required submittals must be 

signed by a certifying official or duly authorized representative. This section identifies that all 

applications, reports, and other permit required information must be certified as true and 

accurate. This section also conveys the penalties associated with submitting false information.  

Reporting Requirements identifies the different requirements the permittee (operator) is 

obligated to submit to DEQ. These requirements to notify DEQ include, but are not limited to: 

 The new introduction of toxic pollutants; 

 When the facility is planning to alter operations or equipment, which may change the 

facility’s classification to a new source or new discharger; 

 When it may be sold to another party;  
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 When monitoring occurs more frequently than required in the current permit; 

 When any permit noncompliance occurs that may endanger health or the environment; 

and 

 When the permittee becomes aware that a failure to report information, whether in the 

application or any report, has occurred. 

This section in Rule is quite lengthy, and it is recommended that the permittee (operator) read the 

Rule to understand the breadth of reporting requirements that are included in the permit.  

Bypass Terms and Conditions warns the permittee (operator) that bypasses are prohibited 

discharges, and DEQ may pursue enforcement if bypasses occur at the facility. This section also 

addresses what constitutes justification for bypassing the treatment works, and what reporting 

requirements are if a bypass does occur.  

Upset Terms and Conditions are very similar to the section on bypasses. Upsets are strictly 

limited to discharges that are authorized under a TBEL. The burden of proof that an upset was 

justified still resides with the permittee (operator). The notification requirements (24-hour 

verbal) and remedial action requirements appear in this section also. DEQ has discretion in 

implementing compliance assistance and enforcement related to bypass events. 

Finally, Penalties and Fines addresses the fine requirements stipulated in the Rules. 

6.5 Permittee and Public Participation 

The basic process providing for public participation on an IPDES permit (either individual or 

general permit) is identified in the IPDES Rules and outlined in the Public Participation in the 

Permitting Process Guidance (DEQ 2016). A brief overview of this process is outlined below. 

Please refer to the Guidance for more detail.  

As discussed in section 6 (Stakeholder Coordination), DEQ will work with current and 

prospective general permittees and keep them informed during the general permit development 

process, including development of the NOI requirements for a general permit. Prior to formal 

public notice of a draft IPDES permit, DEQ will post the notice of a forthcoming draft general 

permit on the DEQ website. When DEQ has completed a draft general permit and associated 

NOI requirements, it will issue a public notification, which initiates a minimum 30-day public 

review and comment period
148

. This public notice is provided by a combination of mailings or 

any other method reasonably calculated to give notice to the persons potentially affected, 

including press releases or use of any other forum or media to elicit public participation to: 

 The applicants; 

 Any other agency that has issued or is required to issue a permit for the same facility or 

activity; 

 Affected federal and state agencies with jurisdiction over fish, shellfish, wildlife, and 

other natural resources (including downstream states or Canada), state historic 

preservation officers (SHPO), and any affected Indian tribe; 

 Any state agency responsible for plan development under the CWA, the USACE, the US 

Fish and Wildlife Service, and the National Marine Fisheries Service; 

 Any user identified in the permit application of a privately owned treatment works; 
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 Any person who requested to be on a mailing list; 

 Any local government having jurisdiction over the area where the facility is proposed to 

be located; and 

 Each state agency having any authority under state law with respect to the construction or 

operation of the facility. 

DEQ will ensure that if any written recommendations from a state whose waters may be affected 

by the issuance of an IPDES permit are not accepted, DEQ will notify the affected state and EPA 

of its decision not to accept the recommendations along with the reasons for so doing. 

Requests for extending a public comment period must be provided to DEQ in writing before the 

last day of the comment period. The draft permit and fact sheet describing the terms of the permit 

will be available during the public comment period. DEQ may schedule a public meeting on the 

draft permit if there is significant public interest, an interested party requests in writing a public 

meeting within the first 14 days of the public comment period, or for other good reason
149

.  

Public participation and comment on individual NOI submittal for obtaining coverage under a 

general permit is discussed in section 6.9.8. 

6.6 DEQ Coordination with EPA Regarding General Permits  

Upon gaining authorization for general permits in Idaho, current or administratively continued 

EPA issued general permits are transferred to DEQ, unless a permit is being challenged. DEQ 

assumes permit compliance and enforcement obligations for permits upon transfer. Current and 

administratively continued permits will remain in effect until DEQ issues an IPDES permit to 

replace it. At the time authority is transferred from EPA to DEQ, DEQ will transmit, to the 

permittees covered under the general permit, an IPDES general permit cover sheet or certificate 

of coverage. The cover sheet will include the name of the permit, permit effective date, and DEQ 

telephone number and address for inquiries and where to send information. At reissuance, a 

state-issued IPDES general permit will replace the transferred NPDES general permit. 

When drafting a general permit, DEQ will consider applicability of current permit conditions and 

ensure the new draft permit is consistent with WQS and federal regulations including 

antidegradation and anti-backsliding provisions. At the time a draft general permit is available 

for public review, DEQ will provide EPA a copy of the public notice, draft general permit, and 

the fact sheet for formal review.  

As identified in the Memorandum of Agreement (MOA) between DEQ and EPA (DEQ and EPA 

2016), EPA will review draft permits rather than proposed permits. EPA, however, may choose 

to review a proposed permit instead of or in addition to review of the draft permit.  

6.7 Proposed Permit 

After the close of the minimum 30-day public comment period, DEQ will assess the information 

provided by the public, prepare a document summarizing the public comments received, and 

may make changes to the draft general permit. However, new data and information provided by 

any party prior to issuing a proposed permit may necessitate another public comment period if it 
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results in substantive changes to the draft general permit. In such cases, the subsequent public 

comment period only pertains to those components of the draft permit that had changed. 

EPA may take up to ninety (90) calendar days to review and provide specific grounds for 

objection of a proposed general permit. EPA will submit in writing to DEQ objections to, or 

recommendations on changes to the proposed general permit. The EPA review process will be 

defined in the MOA (DEQ and EPA 2016). If EPA objects to a proposed permit, any state, 

interstate agency, or interested person may request EPA to hold a public hearing regarding the 

objection. Additionally, DEQ may submit a revised permit addressing EPA’s objections. 

However, EPA may issue the final general permit if DEQ does not submit a revised permit that 

acceptably addresses EPA's objections within the time periods specified in the NPDES 

memorandum of agreement between EPA and DEQ. 

6.8 Issue Final Permit 

Following the closure of the public comment period(s) on a draft permit, and after receipt of any 

comments on the proposed permit from EPA, DEQ will issue a final permit decision and fact 

sheet. A final permit decision means a final agency order and the final permit action to issue, 

deny, modify, revoke and reissue, or terminate the general permit. 

DEQ will provide service of notice of the final permit to permittees that have already applied for 

coverage, and each person who has submitted written comments or requested notice of the final 

permit decision. The service of notice for the decision will be at the same time and the same 

method for all parties and may be by mail or any other method reasonably determined to provide 

notice. DEQ will also post the final permit, response to comments, revised fact sheet, and 

associated permit documents on the DEQ webpage. A final permit decision becomes effective 28 

days after notice of the decision unless a later effective date is specified in the decision, or a 

Petition for Review is filed with DEQ (section 11). New dischargers interested in coverage under 

the general permit may apply once the final permit is issued. 

DEQ will base final general permit decisions on the administrative record. The administrative 

record for any final permit consists of the administrative record for the draft permit and fact 

sheet, the proposed permit and associated information and: 

 All comments received during the public comment period: 

 The record of, and any written materials submitted as part of a public meeting; 

 Any other relevant correspondence and documents. 

The final permit, response to comments, revised fact sheet, and associated permit documents will 

be posted on the DEQ webpage. The final general permit decision is not subject to the appeals 

process. 

6.9 Obtaining Coverage under General Permits 

The required NOI content and the submittal process are described in the applicable general 

permit section of Volume 2. 
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6.9.1 Who Must Submit the NOI 

Rules regulating the IPDES Program stipulate that the operator must obtain the IPDES permit. 

Additionally, the eNOI must be signed by a certified official
150

. Any operator who will discharge 

pollutants to a water of the U.S. in Idaho, and whose discharge or activity is eligible for coverage 

by the general permit must apply, unless the discharge is covered under an individual permit
151

. 

Under certain conditions, DEQ may choose not to require an NOI
152

, dischargers eligible for 

coverage will be automatically covered by the general permit. If this condition exists it must be 

indicated in the permit conditions. In this case, permittees must still meet all conditions in the 

general permit. 

6.9.2 NOI Submittal Timeliness 

In the event that DEQ is unable to issue the renewed general permit prior to its expiration date, 

those permittees that complied with the renewal notification, specified in the permit, will remain 

covered under the existing general permit until it is replaced by the issuance of the renewed 

general permit. Permittees who do not comply with the renewal notification will not be covered 

under the administratively continued general permit; any future discharge will be considered 

unauthorized after the termination date of the general permit and may be subject to an 

enforcement action
153

. Additionally, any new discharges or expanding facilities or activities 

seeking coverage under an administratively continued general permit will be denied coverage 

and redirected to apply for an individual permit.  

6.9.3 NOI Content 

Information required in a NOI is specific to the sector and each general permit. Examples of the 

type of information required are listed in section 6.4.1 (Schedule of Submissions) and section 

6.4.2.2. Sector specific requirements are outlined in sections of Volume 2.  

6.9.4 Web-based Interface for NOI Submittal 

DEQ is developing web-based tools that will support submittal of electronic Notices of Intent 

(eNOI) along with all necessary supporting documentation (reports, maps, etc.). This system will 

interface with the IPDES CRIPS database. The web-based tools and database are integral to 

DEQ providing new and renewed permits that are accurate, thorough, and issued in a timely 

manner. The eNOI system will also allow DEQ to efficiently evaluate submitted information and 

documents, such as NMP, SWPPP, and SWMP, to determine whether or not the facility or 

activity qualifies for coverage under the specific general permit. 

Operators must submit their new or renewal eNOI using the web-based tools. This will speed up 

the application submittal by eliminating the mailing of hard copies, DEQ data entry and 

associated errors. DEQ will provide support to those facilities and activities that are unable to 

submit their applications using the web-based tool. However, the applicant must contact DEQ 

and request paper copies of all pertinent eNOI forms and instructions well in advance. Please 

read Section 6.4.2.2.5, NOI Submission Timeline, for additional information on timely 

application submittal and the risks associated with application submission delays. 

Applicants must keep records of all data used to complete an NOI and any supplemental 

information submitted for a period of at least three (3) years from the date the NOI is signed
154

. 
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6.9.5 Trade Secrets or Confidential Information 

If the applicant believes that some information is a trade secret and should be held confidential, 

DEQ recommends that each page describing the confidential information have a notification 

employing such language as “trade secret,” “proprietary,” or “confidential,” as required by 

DEQ
155

. Please be aware that information required by Idaho rules and supporting a general 

permit notice of intent (NOI) cannot be held confidential. The applicability of a confidential 

designation for IPDES permitting purposes will be addressed in Volume 2.  

In contrast to the status of information and documentation evaluated at the pre-application 

meeting, as noted in section 4.1, all information submitted as specified in the general permit to 

obtain coverage under an IPDES general permit may not be classified as confidential
156

. This 

information includes: 

 The name and address of the permittee and operator; 

 The content of the IPDES general permit; 

 IPDES general permit NOI, and information required to be submitted for coverage under 

general permits; 

 Information submitted in any attachments used to supply information required by the 

applications; and Effluent data
157

. 

6.9.6 Determining General Permit Eligibility 

DEQ will evaluate a submitted NOI to determine whether the facility or activity qualify for 

coverage under the applied for general permit. A NOI is complete when the NOI form and any 

required supplemental information are completed and submitted to DEQ’s satisfaction
158

, 

allowing DEQ to determine that the conditions of the general permit will control the discharge 

and support all applicable WQS. 

Within 30 calendar days after receipt of a NOI for coverage under a general permit, DEQ will 

ensure all required information is transmitted to ICIS-NPDES. DEQ will approve or deny 

coverage according to the current general permit conditions. 

Payment of the application fee and any other applicable fee is due with the NOI for coverage 

under a general permit (section 3.3.3.2).  

6.9.7 Permittee Notification of Permit Coverage 

Each general permit will specify when a discharger who has submitted a complete and timely 

NOI is eligible for coverage under the permit. Options available include: 

 Upon DEQ’s receipt of the NOI; 

 After a specified waiting period; 

 On a date specified in the general permit; or 

 Upon receipt of a notification of coverage letter from DEQ. 

In some cases, DEQ may notify a discharger that it is covered by a general permit, even if the 

discharger has not submitted a NOI
159

. A discharger authorized by a general permit may request 

to be excluded from coverage of the general permit by applying for an individual IPDES 

permit
160

. 
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6.9.8 Public Notification of Permit Coverage 

NOIs are similar to individual permit applications, and therefore are a public record. After the 

NOI content is evaluated and the discharge is approved for coverage under the general permit, 

the NOI and supporting documents are accessible to the public through the web interface or 

through a public records request. If there is opportunity for public review or comment period for 

NOIs it will be specified in the general permit. Additionally, each general permit will specify the 

public notification process for NOIs and the process for interested persons to petition DEQ to 

terminate, revoke, or deny coverage under a general permit and require the discharger or 

applicant to apply for an individual permit
161

. 

Any sector specific public notification requirements will be described in Volume 2.  

6.10 General Permit Coverage Denial  

DEQ may terminate, or deny coverage under a general permit and require the discharger or 

operator apply for and obtain an individual IPDES permit. Any interested person may petition 

DEQ to deny general permit coverage for a discharge or activity. Cases where an individual 

permit
162

 may be required include, but are not limited to:  

 The discharge is not in compliance with the conditions of the general permit;  

 There is a change in availability of pollutant control technology or practices for the 

discharge; 

 New effluent limitation guidelines are promulgated for sectors covered by the general 

permit; 

 A TMDL or other water quality management plan containing requirements applicable to 

the discharge is approved; 

 Circumstances have changed since the NOI was submitted and the discharge is no longer 

appropriately controlled under the general permit, or either a temporary or permanent 

reduction or elimination of the authorized discharge is necessary; or 

 Standards for sewage sludge use or disposal have been promulgated for the sludge use 

and disposal practice covered by the general IPDES permit; or 

 The discharge(s) is a significant contributor of pollutants. In making this determination, 

DEQ may consider, but is not limited to, the following factors: 

 The location of the discharge with respect to waters of the United States; 

 The size of the discharge; and  

 The quantity and nature of the pollutants discharged. 

Please refer to section 4 for the individual permit application process and section 5 for the 

individual permit development process. 

Any owner or operator authorized by a general permit may request to be excluded from the 

coverage of the general permit by applying for an individual permit
163

. When an individual 

IPDES permit is issued, the applicability of the general permit to the individual IPDES permittee 

is automatically terminated on the effective date of the individual permit
164

. Alternatively, a 

source covered by an individual permit, that is otherwise eligible for coverage under a general 

permit may request that the individual permit be revoked, and that it be covered by the general 

permit. Upon revocation of the individual permit, the general permit shall apply to the source
165

. 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

103 

6.11 General Permit Termination  

Coverage termination under a general permit is required when the potential for discharge ceases. 

The covered entity is required to submit a Notice of Termination (NOT) on DEQ’s interface. 

DEQ may inspect the facility or activity to verify that permit coverage is no longer necessary. 

DEQ may also notify facilities or activities covered under a general permit that coverage will be 

terminated. If this occurs, DEQ will provide specific reasons for this action, and also provide 

directions on how to secure coverage under an individual permit, if applicable.  

7 Permit Modification, Revocation, Reissuance, Termination, 
and Transfer 

DEQ may need, or be requested to transfer, modify, or terminate a permit. In these situations, 

DEQ will select the appropriate level of permit modification. The appropriate level of permit 

modification includes minor or major modifications, revoking and reissuing, and termination. 

Reasons for performing permit modifications are listed in the IPDES rules, and presented in the 

following sections.  

When DEQ receives information that permit conditions may require modification there are 

several options for action: 

Permit Modification
166

. DEQ may modify a permit prior to its expiration date only for causes 

specified in Section 7.1.1 or Section 7.1.2. A permit modification can either be a minor 

modification or a major modification.  

Revoke and Reissue
167

. Substantial permit modifications or permit transfers may require that the 

permit be revoked and reissued, and that the permittee submit a new application.  

Permit Transfer
168

. A permit may be transferred by the permittee to a new owner or operator if 

the permit is modified or revoked and reissued or through an automatic transfer. 

Permit Termination
169

. DEQ may terminate a permit at the request of the permittee or other 

interested person, or by DEQ’s own initiative. 

A permit modification or revocation and reissuance may involve many of the same processes and 

timelines as developing a new or reissued individual or general permit that are described in 

section 5 and section 6. If DEQ decides that a request to modify, or revoke and reissue, or 

terminate a permit is not justified, a written response will be sent to the requester giving the 

reason(s) for the decision
170

. DEQ will not public notice a decision to deny a request to modify, 

revoke and reissue, or terminate a permit. The applicability and the process for permit 

modification, permit revocation and reissuance, permit transfer, and permit termination are 

described in the sections below. 
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7.1 Permit Modification 

A permit modification is any change to permit conditions required to bring the permit into 

compliance with the CWA, federal regulations, Idaho’s IPDES rules, and Water Quality 

Standards. Permit modifications may change the addresses, discharge locations, discharge limits, 

BMPs, compliance schedules, or other permit requirements. DEQ may decide to modify a permit 

based on a review of new information received, an inspection of the facility, the results of a file 

review, or a request by the permittee or another interested party. For example, a permit may be 

modified to change the addresses, discharge locations, discharge limits, BMPs, compliance 

schedules, or other permit requirements. A permittee or other interested party may send a written 

request and rationale for permit modification to DEQ at any time they become aware of current 

or expected changes in a treatment process, changes in effluent or receiving water quality 

compared to the quality used to derive permit conditions, changes in discharge conditions, or 

errors in a permit. All permit modification requests must be submitted to DEQ in writing. DEQ 

will evaluate the request to determine applicability of if the permit modification request is 

reasonable and applicable.  

Permits may only be modified only for the reasons listed in sections 7.1.1.1 and 7.1.2.1. When a 

permit is undergoing modification, the permit conditions remain in effect until replaced by the 

new permit
171

. 

If a permit has been administratively continued it is not eligible for modification. Requests for 

modification received related to an administratively continued permit will be evaluated for 

inclusion in the new permit under development. 

7.1.1 Minor Permit Modification 

7.1.1.1 Applicability 

When the modification of an existing permit satisfies the criteria of a ‘minor modification’, DEQ 

may modify the permit without preparation of a draft permit and fact sheet. Changes to a permit 

that are considered minor permit modifications may include
172

: 

 Correct typographical errors 

 Require more frequent monitoring or reporting by the permittee; 

 Change an interim compliance date in a schedule of compliance. This may occur only if 

the new date is not more than 120 days after the date specified in the existing permit and 

does not interfere with attainment of the final compliance date requirement; 

 Allow for a change in ownership or operational control of a facility where DEQ 

determines that no other change in the permit is necessary. This may occur only if a 

written agreement containing a specific date for transfer of permit responsibility, 

coverage, and liability between the current and new permittee has been submitted to 

DEQ; 

 Change the construction schedule for a new source discharger. The change does not 

affect the obligation to have all pollution control equipment installed and in operation 

prior to discharge; 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

105 

 Delete discharge from an outfall when the discharge from that outfall is terminated and 

does not result in the discharge of pollutants from other outfalls remains consistent with 

that violate permit limits; 

 Incorporate conditions of a POTW pretreatment program that has been approved in 

accordance with state and federal regulations; 

 Incorporate changes to the terms of a CAFO’s nutrient management plan that have been 

revised in accordance with federal requirements
173

; or 

 Make a change in a permit provision that will not result in: 

 An actual or potential increase in the discharge of a pollutant or pollutants into the 

environment, nor  

 A reduction in permit monitoring requirements of a permit's compliance with, unless 

it does not affect DEQ’s ability to determine compliance (or detect noncompliance) 

with applicable statutes and regulations. 

7.1.1.2 Procedure for Minor Permit Modification 

A minor permit modification does not require development of a draft permit and fact sheet nor 

public notification and comment period. Rather, DEQ prepares a written response which is sent 

to the requester and all interested parties. This response identifies changes authorized in the 

permit and rationale for the permit modification. The written correspondence and modified 

permit conditions are incorporated in the permit, fact sheet, and administrative record and permit 

conditions are effective upon posting on the DEQ website. A minor modification does not 

change the expiration date of the permit. All other aspects of the permit remain in effect for the 

original duration of the permit
174

.  

7.1.2 Major Permit Modification  

7.1.2.1 Applicability 

When DEQ has information indicating that permit conditions are not appropriate, or receives a 

request to modify a permit and the proposed modification does not qualify for a minor permit 

modification described in section 7.1.1, DEQ may determine there is cause for a major permit 

modification. The following are causes for major modification of a permit, but not revocation 

and reissuance of permits, except when the permittee requests or agrees: 

 Alterations. There are material and substantial alterations or additions to the permitted 

facility or activity that occurred after permit issuance, which justify permit conditions 

that are different or absent in the existing permit
175

. 

 New Information. New information is received that was not available at the time of 

permit issuance (other than revised regulations, guidance, or test methods) and would 

have justified the application of different permit conditions at the time of permit issuance 

including
176

: 

 Development and EPA approval of TMDLs which include WLAs for a permitted 

facility and approved DEQ-approved water quality trading plans associated with EPA 

approved TMDLs; 

 For IPDES general permits, this cause includes any information indicating that 

cumulative effects on the environment are unacceptable
177

; and 
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 For a new source or new discharge IPDES permit
178

 , this cause may include any 

significant information derived from effluent testing required by the permit
179

. 

 New Regulations. The standards or regulations on which the permit was based have been 

changed: 1) by promulgation of amended standards or regulations, or 2) by judicial 

decision after the permit was issued. Permits may be modified during their terms for this 

cause only as follows
180

: 

 For promulgation of amended standards or regulations, when: 

– The permit condition requested to be modified was based on a promulgated ELG, 

EPA approved or promulgated water quality standards, or the Secondary 

Treatment Regulations under 40 CFR Part 133;  

– EPA has revised, withdrawn, or modified that portion of the regulation or ELG on 

which the permit condition was based, or has approved a DEQ action with regard 

to a water quality standard on which the permit condition was based; and 

– A permittee requests modification in accordance with IPDES rules
181

 within 90 

days after notice of the action on which the request is based; and 

 For judicial decisions, a court of competent jurisdiction has remanded and stayed 

EPA or Idaho promulgated regulations or effluent limitation guidelines, if the remand 

and stay concerns that portion of the regulations or guidelines on which the permit 

condition was based and a request is filed by the permittee in accordance with IPDES 

rules
182

 within 90 days of judicial remand. 

 Compliance Schedules. Permits may be modified to adjust compliance schedule tasks or 

interim requirements. However, in no case may an IPDES compliance schedule be 

modified to extend beyond an applicable CWA statutory deadline. Circumstances where 

compliance schedules may be changed through a permit modification include: 

 When DEQ determines good cause exists for modification of a compliance schedule 

over which the permittee has little or no control and there is no reasonably available 

remedy
183

; 

 To modify a schedule of compliance to reflect the time lost during construction of an 

innovative or alternative facility, in the case of a POTW which has received a loan 

under Rules for Administration of Water Pollution Control Loans.
184

  

 Request for Variance
185

. When the permittee has filed a request for a variance under 

CWA §§ 301(c), 301(g), 301(i), 301(k), or 316(a), or for fundamentally different factors 

within the time specified in IPDES rules
186

; [Note: while a request for variance is 

acceptable justification for modifying, or revoking and reissuing a permit, requests for 

variances are addressed in section 8 of this Users Guide] 

 Toxics
187

. When required to incorporate a more stringent effluent limitation for applicable 

CWA 307(a) toxic effluent standards or prohibitions; 

 Sewage Sludge and Pretreatment Reopener. When a reopener clause in the a permit 

condition requires the permit to be reopened to include toxic effluent limits address 

sewage sludge or pretreatment program requirements
188

; 

 Net Limits. Upon request of a permittee who qualifies for effluent limitations on a net 

basis, or when a discharger is no longer eligible for net limitations
189

; 

 Pretreatment
190

. When required to include permit conditions for development of a 

Pretreatment Program by a POTW; 
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 Downstream State Impacts. If DEQ fails to notify another state whose waters may be 

affected by a discharge from the approved state, as required by the CWA section 

402(b)(3), 
191

; 

 Non-limited Pollutants. When the level of discharge of any pollutant, which is not limited 

in the permit, exceeds the level which can be achieved by the technology-based treatment 

requirements appropriate to the permittee
192

. DEQ will modify the permit to include 

effluent limits and a compliance schedule to achieve the new limits if appropriate; 

 Notification Levels. To establish a notification level as provided in IPDES rules
193

; 

 Small MS4s. To include an effluent limitation requiring implementation of minimum 

control measures, when
194

:  

 The permit does not include such measures based upon the determination that another 

entity was responsible for implementing the requirements and  

 The other entity failed to implement the measures that satisfy the requirements; 

 Technical Mistakes. To correct technical mistakes, such as errors in calculation, or 

mistaken interpretations of law made in determining permit conditions
195

; 

 Inability to Achieve Limits
196

. When properly installed and maintained treatment 

technology fails to meet effluent limits DEQ considered appropriate at the time of permit 

issuance. In this case, the limits in the modified permit may reflect the level of pollutant 

control actually achieved, but cannot not be less stringent than required by a subsequently 

promulgated ELG; and 

 Incorporation of Land Application or Sludge Disposal Plan Conditions
197

. When 

required by a permit condition to incorporate a land application or sludge disposal plan 

for beneficial reuse of sewage sludge, to revise an existing land application or sludge 

disposal plan, or to add a land application or sludge disposal plan as required by the 

Wastewater Rules
198

, and the IPDES rules
199

. 

7.1.2.2 Procedure for Major Permit Modification 

DEQ may initiate a major permit modification only for causes identified above. If the permittee 

or another interested person wishes to have a permit modified, the request must be submitted in 

writing to DEQ. The written request for modification must provide facts supporting the rationale 

for the request
200

. DEQ may proceed with the modification as requested, or deny the request. If 

the request in denied, DEQ prepares a written response and sends it to the requester identifying 

the rationale for not modifying the permit. DEQ may request that the permittee submit a new 

application with all pertinent updated information. When DEQ proceeds with a major 

modification of a permit, the permittee(s) is informed of expected changes to the permit and the 

timeline for modification. 

For any permit modification not processed as a minor modification, DEQ must prepare a draft 

permit and fact sheet documenting rationale for changes to the permit and allow a public review 

period
201

. Only conditions proposed for modification are eligible for public comment and appeal. 

All other aspects of the permit remain in effect while the permit is being modified
202

 and the 

permit expiration date is not eligible for modification. The public review period for a permit 

modification and the process to issue the modified permit are the same as specified for individual 

or general permits in section 5.3 through 5.5 and section 6.5 to 6.8.  
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7.1.3 Permit Modification Fees 

All minor or major permits modifications will not be assessed include any additional fees beyond 

the required application or annual fee payments, which must be current (Section 3.3, IPDES Fee 

Schedule). 

7.2 Permit Revocation and Reissuance203  

7.2.1 Applicability  

Revoking and reissuing a permit follows a similar process to generating a new permit. The 

reasons for revoking and reissuing a permit include those listed in section 7.1.2.1, when the 

permittee requests or agrees, and. DEQ may also revoke and reissue a permit for the following 

reasons
204

: 

 DEQ determines that justification for permit termination exists, but substantive permit 

modifications are more appropriate;  

 DEQ receives a request for permit modification but the extend extent or impact of the 

modification warrants revoking and reissuing the permit, or 

 DEQ has received notification of a proposed transfer
205

 of a permit.  

When justification for permit termination exists, including noncompliance with permit 

conditions, but the necessity for the facility to discharge outweighs terminating the permit
206

, 

DEQ may revoke and reissue the permit. An example of this type of situation may include a 

small POTW that has had operating problems resulting in permit noncompliance. DEQ would be 

likely to revoke and reissue the permit which would contain additional or more restrictive permit 

conditions, such as new compliance schedules, in order to protect human health and the 

environment, or ensure the operator’s ability to operate and maintain the facility. If revoking and 

reissuing the permit was due to permit noncompliance, then enforcement action, accompanied by 

appropriate penalties, may be imposed on the operator.  

During the period when the reissued permit is being developed, the facility would be required to 

comply with the existing permit’s conditions. In this situation DEQ oversight will be increased, 

which may include more frequent inspections, increased monitoring and reporting, or periodic 

technical assistance depending on the facility’s needs. 

Revoking and reissuing a general permit, while possible, is very improbable. Instead, if a facility 

or activity has coverage under a general permit and does not comply with the permit conditions, 

that facility’s or activity’s coverage may be terminated and the discharger directed to submit an 

application for an individual permit. 

7.2.2 Procedure for Permit Revocation and Reissuance 

If the permittee, or another interested person, believes a permit should be revoked and reissued, 

they must submit their request to DEQ in writing. The request must provide facts supporting the 

rationale for the request
207

. DEQ may proceed with revoking and reissuing the permit as 

requested, or deny the request. If DEQ decides to revoke and reissue the permit, the permittee 

will be required to submit a new application. 
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When a permit is revoked and reissued, the entire permit is reopened as if the permit has expired 

and is being reissued. The permittee must comply with all conditions of the existing permit until 

it is replaced with a reissued permit
208

. 

DEQ prepares a draft permit, incorporating the proposed changes,
209

 and a fact sheet 

documenting rationale for changes to the permit. The new draft permit and fact sheet are subject 

to the same public participation and approval process described previously in sections 5 and 6. A 

reissued permit will have a new termination date with the permit duration limited to five years.  

7.2.3 Permit Revocation and Reissuance Fees 

Revoking and reissuing a permit may be assessed include fees. DEQ notifies the permittee and 

requires submission of a new application and payment of any applicable fees, which will be 

assessed for reissuing the permit (section 3.3). Individual permits do not have application fees, 

but the new permittee will be assessed an annual fee which is prorated based on months of 

permit coverage. DEQ will mail the annual fee assessment on or before July 1
st
 of each year. The 

annual fee must be paid by October 1
st
.  

7.3 Transfer of IPDES Permits 

7.3.1 Applicability 

Permit transfers may be accomplished in one of four ways; the method chosen to transfer the 

permit will depend upon multiple factors, including the new owner’s or operator’s past 

compliance with discharge permits issued in other states, or by EPA if:  

 The permitted facility or activity is simple and an owner is transferring operation to a 

new operator, a minor modification may be warranted.  

 The owner is contracting a new operator to run a more complex facility or activity, a 

major modification may be appropriate.  

  A facility or activity is being sold to a new owner, who may or may not operate the 

facility or activity, the permit may need to be revoked and reissued.  

 A contractual transfer between permittees called an automatic transfer.  

7.3.2 Procedure for Permit Transfer 

The process for minor or major permit modifications and permit revocation and reissuance for 

are Except through the automatic transfer process, a permit may be transferred from the 

permittee to a new owner or operator only if it has been modified or revoked and reissued, as 

outlined in sections 7.1 and 7.2. Another kind of transfer, the An automatic transfer, requires that 

the parties prepare a written agreement between the existing permittee and the new permittee. 

This agreement must contain the specific date of transfer of permit responsibility, coverage, and 

liability between the current and new permittee. In an automatic transfer, all of the conditions of 

the permit must transfer, including any wasteload allocations from a TMDL. The agreement 

must be provided to DEQ at least 30 days prior to the date of permit transfer. During these 30 

days DEQ will investigate the new permittee.; specifically looking into Specific items of interest 

may include the new permittee’s operating history (e.g., level of experience, financial capability, 

or other pertinent information) and licensure of the associated Responsible Charge Operators 
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(RCO) and Substitute Responsible Charge Operators (SRCO), if the facility requires RCOs and 

SRCOs. If DEQ does not notify the permittee that the permit will be modified, or revoked and 

reissued, then the transfer occurs automatically as stipulated in the agreement. An automatic 

transfer will be effective on the date specified in the written agreement between the original and 

new permittees. 

Most general permits address facilities or activities that are not conducive to permit transfer. 

Conditions of a general permit may address coverage transfers. A discharging facility or activity 

covered under a general permit may be sold, but the general permit coverage would likely may 

be terminated, and the new owner directed to submit the appropriate NOI. Alternatively, if an 

industrial facility was being sold and had both an individual permit (e.g. discharge) and coverage 

under a general permit (e.g. MSGP), DEQ may consider transferring the general coverage 

concurrently with the individual permit transfer. These permit transfer incidences will be 

assessed on a case-by-case basis. Additional information on permit transfers will be presented in 

Volume 2 of the Users’ Guide. 

7.3.3 Fees for Permit Transfers 

Fees for permit transfers may not be applicable since individual permits are assessed on an 

annual basis, without an application fee. If permit transfer occurs through a minor or major 

modification, no fee will be assessed as long as the permit required application or annual fee 

payments are up to date. Alternatively, if the permit transfer requires the permit be revoked and 

reissued, the appropriate application fee will be assessed for reissuing the permit. Individual 

permits do not have application fees, but the new permittee will be assessed an annual fee and 

DEQ will mail the annual fee assessment on or before July 1
st
 of each year. The annual fee must 

be paid by October 1
st
. 

If the permit transfer occurs through an automatic permit transfer, and DEQ does not interfere, 

DEQ will not assess an application fee, and if the permit is an individual permit, DEQ will assess 

the fee and expect payment from the new permittee by October 1
st
 as if the permit transfer had 

not occurred. DEQ will not intrude in any contractual fee transfers between the permittees 

involved in an automatic transfer.  

7.4 Termination of Permits and Coverage under a General Permit 

7.4.1 Applicability 

DEQ’s decision to terminate a permit may be at the request of any interested person (including 

the permittee) or upon DEQ’s own initiative. All permit termination requests must be submitted 

to DEQ in writing and must clearly state the facts supporting and the rationale for the request
210

. 

An existing permit may only be terminated for the following reasons
211

: 

 The permittee does not comply with all conditions of the permit; 

 The permittee fails to fully disclose relevant information in the application or 

misrepresents the information; 

 The discharge endangers human health or the environment and can only be controlled by 

permit termination; or 
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 A change in any facility or activity conditions that requires either a temporary or 

permanent reduction or elimination of any discharge (e.g., project completion, plant 

closure, termination of the surface water discharge). 

DEQ’s decision to terminate coverage under a general permit may also be at the request of any 

interested person (including the permittee) or upon DEQ’s own initiative. All general permit 

coverage termination requests must be submitted to DEQ in writing and they must clearly state 

the facts or reasons supporting the request. The reasons listed above are equally valid for 

termination of coverage under a general permit.  

Typically, an individual permit or coverage under a general permit is terminated upon request of 

the permittee due to the completion of a project resulting in the cessation of the discharge to 

surface waters. This may mean the permitted facility or activity has connected to a permitted 

municipal wastewater collection and treatment system, the facility or activity has obtained an 

alternate permit for discharge to a subsurface drainfield or injection well, or to the land surface 

under a reuse permit, or the facility or activity is closing or ending and the discharge will no 

longer be generated. If DEQ decides that the permit or coverage under a general permit should 

be terminated, DEQ will generate an NOT. Requests for termination of a general permit will be 

evaluated, and DEQ will provide a response to the party submitting the request. 

7.4.2 Process and Timeline for Permit Termination 

If the permit or coverage under a general permit termination is initiated by DEQ, DEQ will 

prepare an NOI to terminate describing DEQ’s rationale. An NOI to terminate is a type of 

decision that follows the same procedures as any draft permit. The notice will be sent to the 

permittee, EPA, and anyone else upon request. The notice will be available for public comment 

and, depending on the reasons for termination and public interest, a public meeting may be held. 

DEQ will respond to comments received and issue a final decision after the public comment 

period ends. If the decision is to terminate the permit, termination will be effective 28 days after 

publishing the final decision, unless a later date is specified in the permit decision. 

If the final decision is to not terminate a permit, then DEQ will document its decision and send a 

copy to the permittee, EPA, anyone who commented during the public review period, and 

anyone else upon request. The final decision will be posted on DEQ’s web page. 

An expedited process for terminating a permit may be used if the discharge is permanently 

eliminated (e.g. facility connects to a POTW’s collection system, eliminates discharge to surface 

water, or the facility closes or activity ends). In this case DEQ will provide termination by notice 

which will be effective 30 days after the termination notice is sent, unless the permittee objects 

within that time. If the permittee objects to the termination, then DEQ will follow the procedures 

for termination of a permit stated above.  

Expedited permit termination procedures are not available to permittees that secure an alternative 

method of disposing of the facility’s or activity’s water borne waste, such as authorization to 

land apply the waste, or to discharge the wastes into an injection well or drainfield. Additionally, 

expedited permit termination is not available to permittees subject to pending state and/or federal 

enforcement actions including citizen suits brought under federal law. 
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7.4.3 Permit Termination Fees 

There are no fees associated with permit termination. 

7.4.4 Consequences of Permit Termination 

There are possible consequences of either submitting a permit termination request or allowing 

the facility’s or activity’s permit to lapse. For example, if an application or NOI is submitted 

after a previously-issued individual permit or coverage under a general permit was terminated or 

allowed to lapse, the facility or activity may be subject to reclassification as a new source or new 

discharger. 

If the facility wishes to discharge in the future and they are considered a new source, the 

discharge is subject to any applicable new source performance standards (NSPS). More 

information about NSPS can be found in sections 2.2, 5.1.2.1, 6.4.3.1, and Volume 2. 

The discharge is also subject to an antidegradation review in order to determine whether the 

effluent can be discharged to the receiving water body, even if the facility or activity has 

discharged to the water body in the past. The classification (tier) of the receiving water will 

impact the level of protection (tier) the water body receives under the antidegradation policy
212

. 

The level of effort required of an applicant seeking a new permit, after a previously terminated 

permit, depends on whether the receiving water body is considered impaired (Tier I), high 

quality (Tier II), or an outstanding resource water (ORW, which is Tier III). Receiving water 

body tiers are described in section 5.1.2.2 and 6.4.3.2. Implementation of the antidegradation 

policy for a water body that receives Tier II protection includes an Alternatives Analysis (AA), a 

Socio-Economic Justification (SEJ), and other source control assessments in the watershed. DEQ 

will assess other source controls and evaluate the efficacy of BMPs implemented in the 

watershed to determine whether the discharge can be allowed. Tier III protection for a water 

body maintains and protects water quality in an ORW. In Idaho, designation as an ORW requires 

legislative action. There are currently no ORWs in Idaho. Additional information regarding 

antidegradation implementation may be found in the WQS
213

 and Idaho Antidegradation 

Implementation Procedures (2016 draft) guidance. 

Additional risks associated with permit termination may include the loss of a wasteload 

allocation (WLA) granted to the facility or activity in the receiving water’s TMDL. There are no 

guarantees that the WLA will be available at a future time when a permit is sought. A WLA may 

have been returned to the reserve for growth and still available to the proposed discharge; 

however, the WLA may have been re-allocated to another discharge, retired, or otherwise 

unavailable. There may also be the opportunity for the proposed discharge to find water quality 

trading credits in the watershed that are obtained by nonpoint sources upstream from the 

proposed discharge location.  

Additionally, if a proposed discharger seeks a new permit after a permit termination, the operator 

for a proposed discharge will submit an individual permit application, or an NOI for coverage 

under a general permit, with the associated application and annual fees. Finally, since a discharge 

cannot commence prior to receiving an authorizing permit, the facility or activity may be 

significantly delayed by the required permit development and public comment process. 
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8 Variances, Waivers, and Intake Credits  

The IPDES rules, CWA, and federal regulations provide limited mechanisms allowing DEQ to 

modify or waive the generally applicable effluent limitation requirements or time deadlines of 

the CWA for an IPDES-permitted discharger. These mechanisms are referred to as variances and 

waivers. 

Alternatively, some dischargers might be unable to comply with TBELs or WQBELs because of 

pollutants in their intake water. Under certain circumstances, the IPDES regulations allow credit 

for pollutants in intake water, called intake credits (or pollutant credits for intake water). 

Variances, waivers, and intake credits provide unique exceptions to a particular effluent 

requirement, WQS, monitoring, or reporting requirement. DEQ does not expect to routinely 

receive such requests. Nevertheless, this section addresses the major types of variances, waivers, 

and intake credits, and the basic requirements for each. 

In the permit fact sheet, DEQ will explain the reasons for any decision on requested variances or 

alternatives to required standards. 

Initial requests for variances and waivers must identify the include, but are not limited to: 

 Name of the discharger; 

 Permit number; 

 Outfall(s);  

 Applicable effluent guideline, IDAPA reference, or CFR reference allowing the variance, 

waiver, or intake credit; and 

 The specific issue and pollutant for which the variance, waiver, or intake credit would be 

applied, and the reasoning that supports the request. 

An IPDES permit applicant must meet very specific data and application deadline requirements 

before a variance, waiver, or intake credit may be granted (Table 5). The terms and conditions 

for the implementation of approved variances, waivers, or intake credits will be specified in each 

permit. There is no additional fee for a variance, waiver, or intake credit request outside of the 

appropriate application or annual fees (section 3.3). 
 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

114 

Table 5. Available variances, and waivers, and intake credits for IPDES permits. Dischargers must submit all variance and waiver 
requests to DEQ. 

Variance 
Request Type 

Eligible
 

CWA Regulation Application Deadline
a 

Granting Authority
b 

Economic  Non-
POTWs 

301(c) IDAPA 58.01.25.310 

40 CFR 122.21(m) 

Initial request to DEQ < 270 days after 
promulgation of effluent limitation guideline. A 
completed request by close of the draft permit 
comment period. 

EPA
c
 – DEQ may forward 

request to EPA with written 
concurrence 

Nonconventional 
Pollutant 

Non-
POTWs 

301(g) IDAPA 58.01.25.310 

40 CFR 122.21(m) 

Initial request to DEQ < 270 days after 
promulgation of effluent limitation guideline. A 
completed request by close of the draft permit 
comment period.

 

EPA
c
 – DEQ may forward 

request to EPA with written 
concurrence 

Fundamentally 
Different Factors 
(FDF) 

Non-
POTWs 

301(n) IDAPA 58.01.25.310 

40 CFR 125.30—32 

A request from BPT – by the close of the public 
comment period. 

A request from BAT or BCT – by no later than 180 
days after an effluent limitation guideline is 
published in the Federal Register. 

EPA
c
 – DEQ may forward 

request to EPA with written 
concurrence 

Thermal 
Discharge 

All 316(a) IDAPA 58.01.25.310 

40 CFR 125.70—73 

With a permit application if based on an effluent 
guideline.  

By close of the draft permit comment period if 
based on a WQBEL. 

DEQ
 

Water Quality 
Standards 

All n/a IDAPA 58.01.02.260 

40 CFR 131.10(g)(1)-(6) 

With a permit application (not specified in rules, 
necessary to ensure timely permit issuance).

 
DEQ

d
  

Waivers All n/a IDAPA 58.01.25.105 

IDAPA 58.01.25.106 

IDAPA 58.01.25.302.03 

With a permit application. DEQ 

Intake Credits All n/a IDAPA 58.01.25.303.07 By close of the draft permit comment period DEQ 
a
 Permittees are advised to contact DEQ one year in advance if considering applying for a variance. The 180 day requirement to submit a complete application for a new permit or permit renewal 

may not be sufficient to also complete a variance and receive EPA approval. Dischargers must submit all requests to DEQ. 
 b
 Any approved variance, waiver, or intake credit is effective for up to five years or the life of the IPDES permit. After five years or the permit expiration, the discharger must meet the standard or 

must re-apply for the variance, waiver, or intake credit. In considering a re-application, DEQ requires the discharger to demonstrate reasonable progress toward meeting the standard. DEQ’s 
decisions may be appealed to the Board of Environmental Quality

214
 (Section 11). 

C
 301(c), 301(g), and 301(n) variances: If DEQ concurs with the variance request it must forward the request along with written concurrence to EPA for review and approval. 

d
 Variance from Water Quality Standards: – EPA must approve all changes to water quality standards, including variances from water quality standards. 
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8.1 Variances Applicable to Non-POTWs 

8.1.1 Economic—CWA Section 301(c) 

CWA section 301(c), state, and federal regulations may allow dischargers an economic variance 

for nonconventional pollutants from BAT effluent guidelines if they can show that the modified 

requirement will
215

: 

 Represent the maximum use of technology within the economic capability of the owner 

or operator; and  

 Result in reasonable further progress toward the elimination of the discharge of 

pollutants.  

This effluent limit modification based on a discharger’s economic inability to comply is 

restricted to BAT limitations. The cost tests for evaluating this variance request are the same as 

given in the BPJ permitting for BAT. The applicant must pass these cost tests and, in addition, 

show compliance with BPT limitations and water quality standards. 

Requests for a CWA 301(c) variance must be submitted by an initial request to DEQ no later 

than 270 days after promulgation of the applicable ELG, followed by a completed request no 

later than the close of the public comment period for the draft permit (EPA 1982, 1984c). DEQ 

will review the variance request to ensure that it complies with the requirements and, if DEQ 

concurs, will may forward the request to EPA with a written concurrence.  

If a discharger wants both a 301(g) variance and a 301(c) variance, the requests must be 

submitted and considered together. 

8.1.2 Nonconventional Pollutant—CWA Section 301(g) 

CWA section 301(g), state, and federal regulations may allow dischargers a variance from new 

or revised BAT effluent guidelines for certain nonconventional pollutants because of local 

environmental factors
216

. To be eligible for this variance, the discharger must demonstrate that: 

 It is meeting BPT; 

 The discharge does not prevent attainment of water quality standards; and 

 The discharge would not result in additional requirements on other point or nonpoint 

sources. 

The pollutants eligible for this variance are restricted to: ammonia, chlorine, color, iron, and 

phenols (as measured by the colorimetric 4-aminoantipyrine [4AAP] method).  

In addition to meeting the application deadline, the discharger must submit a variance application 

to DEQ that meets the following requirements: 

 Modified limits must result in compliance with BPT and WQS of the receiving water 

body. 

 No additional treatment will be required of other point or nonpoint source dischargers as 

a result of the variance approval.  
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 The modified requirements will not interfere with attainment or maintenance of water 

quality to protect public water supplies, or with protection and propagation of a balanced 

population of shellfish, fish, and wildlifefowl, and will allow recreational activities in and 

on the water.  

 The modified requirements will not result in quantities of pollutants that can reasonably 

be anticipated to pose an unacceptable risk to human health or the environment, cause 

acute or chronic toxicity, or promote synergistic properties.  

Requests for a CWA 301(g) variance must be submitted by an initial request to DEQ no later 

than 270 days after promulgation of the applicable ELG, followed by a completed request no 

later than the close of the public comment period for the draft permit (EPA 1982). DEQ will 

review the variance request to ensure that it complies with the requirements and, if DEQ concurs, 

will may forward the request to EPA with a written concurrence.  

This variance request can involve a great deal of water quality assessment, including aquatic 

toxicity, mixing zones and dilution model analysis, and possible site-specific criterion 

development. In addition, this variance request requires the discharger to perform water quality 

monitoring for toxicity, human health effects and dilution. Therefore, DEQ may need to assess 

many complex human health effects, including carcinogenicity, teratogenicity, mutagenicity, 

bioaccumulation, and synergistic propensities. Existing guidance includes EPA’s Draft 

Technical Guidance Manual for the Regulations Promulgated Pursuant to Section 301(g) of the 

Clean Water Act of 1977 40 CFR Part 125 (Subpart F)(EPA 1984c).  

If a discharger wants both a 301(g) variance and a 301(c) variance, the requests must be 

submitted and considered together. 

8.1.3 Fundamentally Different Factors—CWA Section 301(n) 

CWA section 301(n), state, and federal regulations provide for a variance from the otherwise 

applicable requirements in effluent guidelines, known as a fundamentally different factors (FDF) 

variance. New sources subject to NSPS are not eligible for an FDF variance. 

Federal regulations authorize the EPA to establish alternative limitations and standards and 

criteria used to evaluate FDF variance requests for direct dischargers
217

. The conditions for 

approval of a request to modify applicable pretreatment standards and factors considered are the 

same as those for direct dischargers. Six factors are considered in determining if a facility is 

fundamentally different:  

 Nature or quality of pollutants contained in the raw process wastewater.  1.

 Volume of the process wastewater and effluent discharged.  2.

 Non-water quality environmental impact of control and treatment of the raw wasteload.  3.

 Energy requirements of the application of control and treatment technology.  4.

 Age, size, land availability, and configuration of discharger’s equipment or facilities, as 5.

well as processes employed, process changes, and engineering aspects of the application 

of control technology.  

 Cost of compliance with required control technology.  6.
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The burden is on the applicant to show that the factors relating to the discharge controlled by the 

permit, which are claimed to be fundamentally different, are in fact, fundamentally different 

from those factors considered by the EPA in establishing the applicable effluent guidelines. 

Applicants must submit all FDF variance applications to DEQ no later than 180 days from the 

date the limitations or standards are published in the FR
218

. DEQ will review the variance request 

to ensure that it complies with the requirements and, if DEQ concurs, will may forward the 

request to EPA with a written concurrence. EPA may authorize this type of variance if an 

individual facility is fundamentally different with respect to factors considered in establishing the 

limitations or standards otherwise applicable to that facility’s industrial category. 

DEQ must determine whether, on the basis of one or more of those six factors, the applicant is 

fundamentally different from the facilities and factors considered by EPA in developing the 

nationally applicable effluent guidelines. 

There are four factors that may not provide a basis for an FDF variance:  

 Infeasibility of installation within the time allowed by the CWA.  

 Assertion that the national limitations cannot be achieved with the appropriate waste 

treatment facilities installed (if the assertion is not based on one or more of the six FDF 

factors above).  

 A discharger’s ability to pay for the required water treatment.  

 The impact of a discharge on local receiving water quality.  

In addition, a request for limitations less stringent than the national limitation may be approved 

only if compliance with the national limitations would result in either of the following:  

 Removal cost wholly out of proportion to the removal cost considered during 

development of the national limitations; or  

 Non-water quality environmental impact (including energy requirements) fundamentally 

more adverse than the impact considered during development of the national limitations. 

8.2 Variances Applicable to POTWs and Non-POTWs 

8.2.1 Thermal Discharge—CWA Section 316(a) Variance219 

CWA section 316(a), state, and federal regulations provide for variances from thermal effluent 

limitations in NPDES permits (EPA 2008)
220

. Most thermal limitations are based on WQS, so 

thermal variances must be consistent with applicable WQS
221

 and are not actually true 

technology-based variances. Alternative limitations developed consistent with a CWA section 

316(a) variance and applicable regulations will be consistent with applicable water quality 

standards. 

Alternative thermal effluent limitations may be included in permits if the discharger 

demonstrates that effluent limitations are more stringent than necessary to assure the protection 

and propagation of a balanced, indigenous community of shellfish, fish and wildlife in and on the 

water body into which the discharge is made. This must take into account the cumulative impact 

of its thermal discharge together with all other significant impacts on the species affected.  
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8.2.1.1 316(a) Applications 

Dischargers must submit, to DEQ, a request for a thermal discharge variance no later than with 

its permit application if the thermal effluent limitation is based on an effluent guideline, or 

during close of the permit comment period if the thermal effluent limitation is based on a 

WQBEL
222

. 

An initial application for a section 316(a) variance must include the following early screening 

information:  

 A description of the alternative effluent limitation requested; 1.

 A general description of the method the discharger proposes to demonstrate that the 2.

otherwise applicable thermal discharge effluent limitations are more stringent than 

necessary;  

 A general description of the type of data, studies, experiments and other information the 3.

discharger intends to submit for the demonstration; and  

 Data and information that may be available to assist DEQ in selecting the appropriate 4.

representative important species.  

After submitting the early screening information, the discharger must consult DEQ within 30 

days after the application is filed to discuss the early screening information. Within 60 days after 

the application is filed, the discharger must submit, for DEQ’s approval, a detailed plan of study 

supporting its section 316(a) demonstration. The plan must specify the nature and extent of 

information to be included, such as:  

 Biological, hydrographical and meteorological data; 

 Physical monitoring data; 

 Engineering or diffusion models; 

 Laboratory studies; 

 Representative important species; and 

 Other relevant information. 

In selecting representative important species, special consideration must be given to those 

identified in applicable water quality standards. After the discharger submits its detailed plan of 

study, DEQ will either approve the plan or specify any necessary revisions. The discharger must 

provide any additional information or studies which DEQ subsequently determines necessary to 

support the demonstration, including studies or inspections necessary to select representative 

important species, or to support the demonstration. 

An application for the renewal of a section 316(a) variance must include the information 

described above, if requested by DEQ within 60 days after receipt of the permit application. 

Also, when the permit expires, a discharger holding a section 316(a) variance should be prepared 

to support the continuation of the variance with studies based on the actual operation experience. 

8.2.1.2 316(a) Public Notices 

Regulations contain specific public notice requirements for permits requesting a 316(a) thermal 

variance
223

. Public notice requirements for permits requesting a 316(a) thermal variance must 

contain the following elements:  
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 A statement that the thermal component of the discharge is subject to effluent limitations 1.

under CWA sections 301 or 306 and a brief description, including a quantitative 

statement, of the thermal effluent limitations proposed under CWA sections 301 or 306, 

and  

 A statement that a CWA section 316(a) request has been filed and that alternative less 2.

stringent effluent limitations may be imposed on the thermal component of the discharge 

and a brief description, including a quantitative statement, of the alternative effluent 

limitations included in the request, if any. 

EPA has only promulgated thermal limitations in effluent guidelines for two industrial sectors: 

Beet Sugar Processing Subcategory of the Sugar Processing Point Source Category, and the 

Cement Manufacturing Point Source Category. The majority of thermal variance requests are 

from power plants seeking relief from water-quality based effluent limitations. 

8.2.2 Water Quality Standards Variances224  

If a discharger believes that it is not possible to meet the current water quality standards 

immediately, but that the standards ultimately may be attained, they may apply for a variance 

from the WQS. This type of variance temporarily modifies and serves as the applicable water 

quality standard for the purposes of the IPDES permit and is discharger and pollutant specific. 

Idaho’s water quality standards have specific procedures for granting WQS variances with Water 

quality standard variances have similar substantive and procedural requirements as those 

required to remove a designated use. Unlike use removal, water quality variances are time-

limited and do not permanently remove the current designated use of a water body. A variance 

might be appropriate where DEQ identifies that existing water quality standards are attainable, 

even if not currently met, and that retaining the standards rather than changing them, would 

further improve the water quality and progress toward attaining the designated uses. 

Idaho’s water quality variances are discharger and pollutant specific, and may be granted under 

specific procedures. Prior to granting a variance, the DEQ publishes notice of the tentative 

determination to grant a variance, including a clear description of the impacts of the variance 

upon the receiving water body, along with minimum 30-day written comment period (and oral 

comment period, if applicable).  

To be eligible for a variance, the discharger must submit, to DEQ, documentation that treatment 

more advanced than required to meet by TBELs have has been considered implemented and that 

alternative effluent control strategies have been evaluated. In order to obtain a variance, the 

discharger must demonstrate that meeting the standard is unattainable based on one or more of 

the following:  

 Naturally occurring pollutant concentrations prevent the attainment of the standard;  

 Natural, intermittent, or low flow conditions or water levels prevent the attainment of the 

standard;  

 Human caused conditions or sources of pollution prevent the attainment of the standard 

and cannot be remedied or would cause more environmental damage to correct than to 

leave in place;  
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 Dams, diversions or other types of hydrologic modifications preclude the attainment of 

the standard, and it is not feasible to restore the water body to its original condition or to 

operate such modification in a way that would result in attainment of the standard; 

 Physical conditions related to the natural features of the water body, unrelated to water 

quality, preclude attainment of the standard; or 

 Controls more stringent than TBELs would result in substantial and widespread 

economic and social impact. 

EPA must approve all changes to water quality standards, including variances from water quality 

standards. 

8.2.3 Economic Guidance for Water Quality Standards 

EPA has developed Interim Economic Guidance for Water Quality Standards (EPA 1995a). 

Other guidance and tools for evaluating financial affordability and capability have been 

developed (e.g., Conference of Mayors et al, 2013). The EPA guidance is presented to assist 

states in understanding the economic factors that may be used, and provides a framework for 

determining whether:  

 A designated use cannot be attained; 

 A variance for an individual discharger should be granted; or 

 Degradation of high-quality water is warranted.  

In making such evaluations, it is also important to recognize that under Idaho WQS: 

 In revising a designated use or obtaining a variance from WQS, requires the dischargers 

to may demonstrate that meeting the standard would result in substantial and widespread 

economic and social impacts
225

, and 

 DEQ may allow significant degradation of surface water quality that is better than 

assigned criteria only if it is determined to be necessary to accommodate important 

economic or social development
226

. 

Integrated Planning 

EPA has also developed guidance to address integrated planning and financial capability for 

municipalities to meet multiple CWA permitting obligations (Conference of Mayors et al., 2013, 

EPA 2011, EPA 2012a, EPA 2013, and EPA 2014a) (Section 3.2.3.1 and Table 2). 

8.3 Waivers 

8.3.1 Monitoring, Testing, and Reporting Waivers 

DEQ may waive some monitoring, testing, and reporting requirements for industrial permits 

(including new sources or new dischargers), if the applicant requests a waiver with the permit 

application or earlier. The applicant must also demonstrate that the information can be obtained 

through less stringent requirements
227

. 

DEQ may also waive some application requirements for POTWs and TWTDS (sewage sludge) 

facilities if DEQ has access to substantially identical information, or if the information is not of 
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material concern for a specific permit. DEQ must submit a waiver request, including DEQ’s 

justification for the waiver, to EPA for approval. EPA's disapproval of a proposed waiver does 

not constitute final agency action, but does provide notice that EPA may object to an IPDES- 

issued permit that does not have the required information
228

.  

DEQ will not consider a permit application to be complete if DEQ has waived any application 

requirements but EPA disapproved DEQ’s granting of the waiver
229

. However, if an applicant 

required to reapply for a permit submits a waiver request to DEQ more than 210 days before the 

existing permit expires, and EPA does not disapprove the waiver request at least 181 days before 

the permit expires, DEQ will consider the permit application to be complete
230

. 

Approved waivers are typically discharger and sector specific, although some waivers may be 

applicable to multiple dischargers covered under a general permit (e.g. low erosivity waivers and 

certificates of no exposure). These sector- and permit-specific waivers will be discussed in 

Volume 2). 

8.3.2 Technology-Based Effluent Limitation Waivers231  

DEQ may authorize a discharger in an IPDES permit, subject to TBEL guidelines and standards, 

to forego sampling of certain pollutants. However, the discharger must have demonstrated 

through sampling and other technical factors that:  

 The pollutant is not present in the discharge or  

 Is present only at background levels from intake water and without any increase in the 

pollutant due to activities of the discharger.  

This waiver is good only for the term of the permit and is not available during the term of the 

first NPDES or IPDES permit issued to a discharger. 

An applicant must submit a request for this waiver when applying for a reissued permit or 

modification of a reissued permit. If DEQ grants this monitoring waiver, it will be included in 

the permit as an express permit condition and the reasons supporting the waiver will be 

documented in the permit's fact sheet.  

8.3.3 Waivers from Electronic Reporting232 

IPDES permittees, facilities, and entities must electronically submit DMRs to EPA’s NetDMR 

and electronically submit other required data and information to DEQ unless a waiver is granted 

in accordance with state and federal regulations. 

8.3.3.1 Temporary and Permanent Waivers 

DEQ may grant temporary or permanent waivers from electronic reporting, in compliance with 

federal regulations. The owner, operator, or duly authorized representative must apply for a 

temporary or permanent waiver; DEQ cannot grant a waiver without first receiving a waiver 

request. An approved temporary waiver is not transferrable. 

Permanent waivers are only available to facilities owned or operated by members of religious 

communities that choose not to use certain modern technologies (e.g., computers, electricity). 
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DEQ cannot grant a permanent waiver to an IPDES regulated entity without first receiving a 

permanent waiver request.  

A temporary waiver cannot extend beyond five years; however, IPDES-regulated entities may 

re-apply for a temporary waiver.  

To apply for a temporary or permanent waiver, the owner, operator, or duly authorized 

representative must submit the following information to DEQ: 

 Facility name; 

 IPDES permit number (if applicable); 

 Facility address; 

 Name, address and contact information for the owner, operator, or duly authorized 

facility representative; 

 Brief written statement regarding the basis for claiming such a temporary waiver; and 

 Any other information required by DEQ. 

DEQ will determine whether to grant a temporary or permanent waiver and must provide notice 

to the owner, operator, or duly authorized representative. 

IPDES permittees that have received a temporary or permanent waiver must continue to provide, 

in hard-copy format to DEQ or EPA, as appropriate, the minimum set of IPDES DMRs, data, 

and required information in compliance with statutes, regulations, the IPDES permit, another 

control mechanism, or enforcement order.  

8.3.3.2 Episodic Waivers 

DEQ or EPA (e.g., submittal of DMRs) may grant episodic waivers from electronic reporting in 

compliance with federal regulations. The following conditions apply to episodic waivers: 

 No waiver request is required to obtain an episodic waiver from electronic reporting. 

 Episodic waivers are not transferrable. 

 Episodic waivers cannot last more than 60 days. 

 DEQ will decide if the episodic waiver provision allows facilities and entities to delay 

their electronic submissions or to send hardcopy (paper) submissions. Episodic waivers 

are only available to facilities and entities in the following circumstances: 

 Large scale emergencies involving catastrophic circumstances beyond the control of 

the facilities, such as forces of nature (e.g., hurricanes, floods, fires, earthquakes) or 

other national disasters. DEQ will make the determination if an episodic waiver is 

warranted in this case and must receive the hardcopy (paper) submissions. 

 Prolonged electronic reporting system outages (i.e., outages longer than 96 hours). 

DEQ or EPA (e.g., submittal of DMRs) will make the determination if an episodic 

waiver is warranted in this case and must receive the hardcopy (paper) submissions. 

8.4 Intake Credits233  

Some facilities might be unable to comply with effluent guidelines because of pollutants in their 

intake water. Under certain circumstances, the IPDES permits allow credit for pollutants in 

intake water. 
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Intake credits have a narrower applicability than variances. Determinations for intake credits will 

be made on a pollutant-by-pollutant and outfall-by-outfall basis. Effluent limitations must be 

consistent with assumptions and requirements of TMDLs. An intake pollutant must be from the 

same water body that receives the discharge to be eligible for credit. This can be established if:  

 Background concentration of the pollutant in the receiving water is similar to the intake 

water;  

 There is a direct hydrological connection between intake and discharge points; and  

 The water quality characteristics (e.g., temperature, pH, hardness) are similar in the 

intake and receiving waters.  

DEQ may also consider site specific factors relevant to the transport and fate of the pollutant if it 

had not been removed by the permittee. 

An intake pollutant from ground water may be considered to be from the same water body if 

DEQ determines that the pollutant would have reached the outfall point in the receiving water 

within a reasonable period of time had the water not been removed by the permittee. Intake 

credits are not available if the pollutant is present in ground water partially or entirely due to 

human activity, such as industrial, commercial, or municipal operations, disposal actions, or 

treatment processes. Additionally, DEQ may determine the applicability of intake credits for the 

same body of water depending on additional factors such as spatial and temporal differences 

between the intake and discharge, type of constituents, receiving water low flow, etc. 

Applicants must submit a request for intake credits to DEQ by the close of the public comment 

period of the draft permit. 

8.4.1 Intake Credits for TBELs234 

The discharger may request that TBELs be adjusted to reflect intake pollutant credits if:  

 The applicable effluent limitations and standards
235

 are applied on a net basis; or  

 The discharger demonstrates that the properly installed and operated control system it 

proposes or uses would meet the limitations and standards in the absence of pollutants in 

the intake waters.  

The following are requirements for establishing TBELs that incorporate intake pollutant credits: 

 Credits for conventional pollutants, such as BOD or TSS, are available when the 

permittee demonstrates that the constituents in the effluent are substantially similar to 

those in the intake water (unless appropriate additional limits are placed on process water 

pollutants at the outfall or elsewhere); 

 Credit can be granted to allow the permittee to meet the applicable limitation or standard, 

up to a maximum value equal to the influent concentration;  

 Additional monitoring may be necessary to determine eligibility for credits and 

compliance with permit limits; 

 Credit can be granted only if the discharger demonstrates that the intake water is drawn 

from the same body of water into which the discharge is made. DEQ may waive this 

requirement if they determine that no environmental degradation will result; 

 Intake pollutant credits do not apply to the discharge of raw water clarifier sludge 

generated from the treatment of intake water. 
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8.4.2 Intake Credits for WQBELs236 

If an RPTE exists, then DEQ may establish WQBELs that reflect intake credit for pollutants as 

long as the discharge would not cause greater impacts than if the intake water had not been 

removed from the water body, and where a discharger demonstrates that the following conditions 

are met: 

 The facility removes the intake water from the same water body that it is discharged to;  

 The ambient background concentration of the pollutant does not meet the most stringent 

applicable water quality criterion for that pollutant;  

 The facility does not alter the intake pollutant chemically or physically in a manner that 

would cause adverse water quality impacts to occur that would not happen if the 

pollutants had been left in the water body;  

 The timing and location of the discharge would not cause adverse water quality impacts;  

 The pollutant concentration at the point of discharge does not increase compared to the 

intake water concentration; 

 A discharger may add mass of the pollutant to its waste stream if an equal or greater mass 

is removed prior to discharge, so there is no net addition of the pollutant in the discharge 

compared to the intake water. 

Where intake water for a facility is provided by a municipal water supply system, and the 

supplier provides treatment of the raw water that removes an intake water pollutant, the 

concentration of the intake water pollutant will be determined at the point where the water enters 

the water supplier’s distribution system. 

Where a facility discharges intake pollutants from multiple sources that originate from the 

receiving water body and from other water bodies, DEQ may derive an effluent limit reflecting 

the flow-weighted amount of each pollutant source provided that conditions are met and 

adequate monitoring to determine compliance can be established and is included in the permit. 

The permit specifies how compliance with mass and concentration-based limitations for the 

intake water pollutant will be assessed. This may be accomplished by setting the effluent 

limitation based on background concentration data. Alternatively, DEQ may determine 

compliance by monitoring the pollutant concentrations in the intake water and in the effluent. 

This monitoring may be supplemented by monitoring internal waste streams or by DEQ 

evaluation of implemented best management practices. 

Effluent limitations developed using pollutant intake credits will be established to comply with 

all other applicable state and federal laws and regulations including technology-based 

requirements and anti-degradation policies. 

When determining whether WQBELs are necessary, information from chemical-specific, whole 

effluent toxicity and biological assessments will be considered independently. 
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8.5 Public Participation for Variances, Waivers, and Intake Credits 

8.5.1 Public Notice of Preliminary Decision 

Upon receipt of a complete request for an applicable variance, waiver, or intake credit, and after 

making a preliminary decision regarding the request, DEQ will notify the public. Public 

notification of a request and preliminary decision initiates a minimum 30-day public review and 

comment period. This public notice is provided by a combination of mailings or any other 

method reasonably calculated to give notice to the persons potentially affected. This public 

notice may be satisfied by including the supporting information for the preliminary decision in 

the public notice of a draft IPDES permit. 

8.5.2 Final DEQ Decision 

DEQ will issue the final decision on a request within 90 days of the close of the public comment 

period. If DEQ approves all or part of the request, the decision will include all permit conditions 

needed to implement those parts of the request approved. DEQ will establish and incorporate 

into the IPDES permit all conditions needed to implement the request. 

However, DEQ will deny a request if the permittee fails to meet the required elements for the 

variance, waiver, or intake credit. 

8.5.3 Renewals  

In renewing an application for an IPDES permit and request for variance, waiver, or intake 

credit, the permittee must again demonstrate meeting the required elements. The application 

must contain information concerning its compliance with the conditions incorporated into its 

permit as part of the original request. DEQ may deny a request for renewal if the permittee did 

not comply with conditions of the original variance, waiver, or intake credit. 

8.5.4 EPA Review 

Within 30 days of DEQ’s final decision, DEQ will submit the requests and supporting 

information to EPA Region 10 for review, in accordance with the Memorandum of Agreement 

(DEQ and EPA 2016). This information may include: 

 Variance, waiver, or intake credit requests; 1.

 Public comments and records of any public meetings; 2.

 DEQ’s final decisions; and 3.

 IPDES permits issued. 4.

EPA will review DEQ’s submittal for compliance with the CWA requirements and federal 

regulations
237

. 
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9 Compliance and Inspection 

10 Enforcement 

When a discharger does not comply with the requirements of the IPDES program, they are 

considered to be in violation and may face one of several types of enforcement actions. DEQ’s 

enforcement response may be informal or formal and will be based on the severity, duration, and 

frequency of a noncompliance event. DEQ’s enforcement authority provides that any person who 

violates any permit condition, filing or reporting requirement, duty to allow or carry out 

inspections, entry or monitoring requirements, or any other provision in IPDES rules will be 

subject to administrative, civil or criminal enforcement including without limitation, civil and 

criminal penalties. 
238

 This section explains two categories of violations and provides an 

overview of enforcement responses DEQ may initiate to address these noncompliance issues. 

IPDES staff is available to assist the regulated community in complying with program 

requirements. Whether this assistance is provided during the permit development phase or after 

permit issuance, permittees should view DEQ as a resource for helping to maintain permit 

compliance. 

10.1 Single Event Violations 

Single event violations are violations of IPDES requirements documented during a compliance 

inspection, reported by the facility, or determined through other DEQ compliance monitoring 

methods. They are not related to permit compliance schedules or effluent limits. Examples of 

single event violations include:  

 Failure to obtain a required permit,  

 Sampling wastewater in an unauthorized location, or  

 An unauthorized wastewater bypass or discharge.  

In the case of unpermitted facilities, single event violations may be documented in response to 

violations of IPDES regulations. Single event violations include one-time events and long-term 

violations. Discovery of a deficiency in a well-established best management practice at the time 

of inspection is an example of a long-term violation that may be classified as a single event 

violation. In some instances, single event violations may also include violations of certain IPDES 

permit conditions or an enforcement order. 

Single event violations are used by DEQ to maintain and report the compliance status of a 

facility for violations that are not automatically flagged by the database. Methods of finding 

single event violations include:  

 Inspections;  

 Information collection requests;  

 State/tribal referrals;  

 DMR comments;  

 Annual reports, non-compliance reports, and other reports required under the Permit, 

enforcement order, or regulation;  
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 Facility self-audits; and, 

 Citizen complaints.  

Repeat violations may lead DEQ to escalate or reclassify the violation (i.e., designate a 

reportable noncompliance event as significant noncompliance). Additionally, a single event 

violation (or a reportable noncompliance violation) may be escalated to significant 

noncompliance, where a regulated entity fails to return to compliance in a reasonable amount of 

time. 

Single event violations do not include violations generated automatically (e.g., effluent limit 

violation from a DMR, or compliance schedule violations) by the ICIS-NPDES (EPA 2008a). 

Those automated noncompliance events that ICIS-NPDES flags as violations will be evaluated 

by DEQ (on an individual basis) to determine the correctness of the violation and, where 

appropriate, the type of enforcement action. This evaluation will include a review of information 

submitted by the permittee and may also include discussions with the permittee to clarify and 

substantiate the alleged violation. Violations identified automatically are termed reportable 

noncompliance violations in ICIS-NPDES and are documented on NPDES noncompliance 

reports (NNCRs) submitted to EPA.
239

 ICIS-NPDES uses detection coding to determine whether 

the single event violation is deemed significant noncompliance (section 10.2). 

DEQ will enter all known violations into the IPDES-CRIPS database in order to track a 

permittee’s compliance history. Tracking single event violations is important because it creates 

an electronic record of historical compliance monitoring findings and determinations. Tracking 

inspection results can impact future enforcement decisions, particularly when a permittee 

continues to exhibit the same violation over the course of several years.  

10.2 Significant Noncompliance 

DEQ is required to report noncompliance to the EPA on a quarterly and annual basis. While the 

majority of these reports have historically focused on permittees classified as major, DEQ will 

document and track all permitted entities similarly. DEQ will continue to report noncompliance 

to EPA until the issue has been resolved and the permittee has returned to compliance.  

EPA has established significant noncompliance (SNC) criteria to: 

 Promote both national consistency and flexibility in NPDES program management and 

implementation, and  

 Focus resources to the most critical programmatic and environmental areas.  

The SNC criteria are defined by EPA as, “those alleged violations where the NPDES authority, 

using its enforcement discretion and applying best professional judgment and the criteria 

described in policy for the specific program area, has determined that the relevant criteria for 

SNC have been met (EPA 1995c; EPA 1996b; EPA 2007f).” The criteria that DEQ will use to 

determine SNC for the various types of effluent violations, non-effluent violations, indirect 

dischargers, and other unauthorized discharges are outlined in section 10.2.1 through 10.2.4. 

These criteria are different depending on the situation and the discharge type. 

DEQ will address SNC using the following steps:  
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 Conduct compliance monitoring/evaluation activities and determine whether an 1.

alleged violation occurred or was reported.  

 Determine SNC.  2.

 Identify and undertake a timely and appropriate response.  3.

 Document resolution of noncompliance.  4.

DEQ will take appropriate follow-up action against dischargers with SNC violations no later 

than the reporting deadline associated with the third consecutive quarter after the violation 

identified in Step 1 is identified as SNC. In most cases, DEQ will initiate formal enforcement 

actions to address SNC violations. DEQ will consult the Interim Clean Water Act Settlement 

Penalty Policy (EPA 1995b) and supplemental guidance documents to determine whether a 

penalty is appropriate and the penalty amount.  

Most facilities will receive penalties for violations that rise to the level of SNC. In determining 

the penalty, DEQ will consider the violator's past history of compliance and/or recalcitrance 

when determining whether a penalty is appropriate. A pattern of violations (e.g., failure to obtain 

permit coverage at multiple sites, similar violations at multiple sites owned or operated by the 

same entity, or history of similar violations at one site) will also be taken into consideration.  

For example, if a violator has a poor compliance history, multiple violations, or a single violation 

resulting in extreme adverse impacts (e.g., a fish kill), DEQ may initiate a formal enforcement 

action, with an appropriate penalty. In some circumstances, such as a first-time violator that 

promptly implements corrective measures, DEQ may address SNC through an informal 

enforcement action. 

The following two sections discuss criteria relevant to direct dischargers; SNC criteria in 

sections 10.2.2 and 10.2.3 are applicable to indirect dischargers (pretreatment standards).
240

 SNC 

criteria in section 10.2.4 apply to unauthorized discharges and wet weather discharges. 

10.2.1 SNC Criteria for Effluent Violations 

Effluent violations of monthly average limits may be either technical review criteria (TRC) 

violations or chronic violations. For direct discharges, TRC apply to two groups of pollutants: 

conventional and toxic (Table 6). DEQ must report to EPA TRC violations that occur two 

months in a six month period. A TRC violation for conventional pollutants is a 40% (or more) 

effluent exceedance (i.e., equal to or greater than effluent limit x 1.4); for toxic pollutants limit a 

20% (or more) exceedance (i.e. equal to or greater than effluent limit x 1.2) is considered a TRC 

violation. 
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Table 6. Technical Review Criteria pollutant list. 

Conventional Pollutants 

TRC = 1.4 

Oxygen Demand 

Biochemical Oxygen Demand 

Chemical Oxygen Demand 

Total Oxygen Demands 

Total Organic Carbon 

Other 

Solids 

Total Suspended Solids 
(Residues) 

Total Dissolved Solids 
(Residues) 

Other 

Nutrients 

Inorganic Phosphorus Compounds 

Inorganic Nitrogen Compounds 

Other 

Detergents and Oils 

MBAS 

NTA 

Oil and Grease 

Other detergents or algaecides 

Minerals 

Calcium 

Chloride 

Fluoride 

Magnesium 

Sodium 

Potassium 

Sulfur 

Sulfate 

Total Alkalinity 

Total Hardness 

Other Minerals 

Metals 

Aluminum 

Cobalt 

Iron 

Vanadium 

Toxic Pollutants 

TRC = 1.2 

Metals (all forms) 

Other metals not specifically listed above 

Inorganic 

Cyanide 

Total Residual Chlorine 

Organics 

All organics are Group II except those 
specifically listed under Group I. 

DEQ must report chronic violations in the NNCR if the monthly average permit limits are 

exceeded any four months in a six-month period. These criteria apply to all pollutants listed in 

Table 6. Chronic violations of any monthly effluent limit of pollutants listed in Table 6 at a given 

outfall for any four or more months during the two consecutive quarter review periods is SNC. 

Effluent violations of non-monthly average limits (e.g., average daily) are SNC if they meet the 

technical review criteria and chronic violations conditions. However, when a parameter has both 

a monthly average and a non-monthly average limit, a facility would only be considered in SNC 

for the non-monthly average limits if the monthly average is also violated to some degree but 

less than SNC. 

Other effluent violations that cause or have the potential to cause a water quality or human health 

problem are SNC. In the case of POTWs implementing approved pretreatment programs, failure 

to implement or enforce those programs results in SNC (section 10.2.3). 

10.2.2 SNC Criteria for Non-effluent Violations 

Significant noncompliance may also occur for violations other than an exceedance of effluent 

limits. These non-effluent violations (such as any unauthorized bypass, unpermitted discharge, or 

pass through of pollutants) have the potential to cause a water quality problem (e.g., fish kills, oil 

sheens) or health problems (e.g., beach closings, fishing bans, or other restrictions of beneficial 

uses) and as such are treated as significant. 
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The SNC criteria for non-effluent violations include: 

 Permit (compliance) schedule violations are SNC when there is any failure to start 

construction, end construction, or attain final compliance within 90 days of the scheduled 

date. Also, all pretreatment schedule milestones missed by 90 days or more are SNC. 

 Permit reporting violations (e.g., DMR, annual report submittal, pretreatment 

performance reports) when reporting is not submitted or are submitted 30 or more days 

late. 

 Any judicial enforcement order.  

 An administrative order (e.g., consent order), when any violation of an effluent limit (or 

other water quality/health impact) is established in the administrative order. However, 

when a limit is established in an administrative order that is as stringent as the applicable 

permit limit, the facility is in SNC only if the permit effluent limit SNC criteria described 

above are met (section 10.2.1).  

 Any schedule or reporting violations, as well as any violation of narrative requirements 

established in the administrative order. 

10.2.3 SNC Criteria for Indirect Dischargers (subject to pretreatment standards) 

In addition to those criteria discussed in section 10.2.2, the following criteria apply to all indirect 

discharges subject to pretreatment standards and requirements (EPA 1989b).  

Subsequent to the end of each calendar quarter each POTW (or control authority) must document 

SNC calculations for all criteria (EPA 1997).
241

 Of the eight SNC criteria that must be evaluated, 

only two are evaluated based on a six month rolling window: TRC violations and chronic 

effluent violations. All other criteria are evaluated strictly on a calendar quarter. 

TRC violations for indirect discharges are defined as those in which 33 percent or more of all of 

the measurements taken for the same pollutant parameter during a 6-month period equal or 

exceed the product of the numeric pretreatment standard or requirement including instantaneous 

limits multiplied by the applicable TRC (TRC=1.4 for BOD, TSS, fats, oil, and grease, and 1.2 

for all other pollutants except pH).
242

 

Chronic effluent violations of wastewater discharge limits are those in which 66 percent or more 

of all of the measurements taken for the same pollutant parameter during a 6-month period 

exceed (by any magnitude) a numeric pretreatment standard or requirement, including 

instantaneous limits.
243

  

In addition to TRC violations and chronic effluent violations, the following noncompliance 

events are SNC: 

 Any other violation of a pretreatment standard or requirement (e.g., daily maximum, 

long-term average, instantaneous limit, or narrative standard) that the POTW or control 

authority determines has caused, alone or in combination with other discharges, 

interference or pass through (including endangering the health of POTW personnel or the 

general public);
244

 

 Any discharge of a pollutant that has caused imminent endangerment to human health, 

welfare or to the environment or has resulted in the POTW's or control authority’s 

exercise of its emergency authority to halt or prevent such a discharge;
245
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 Failure to meet, within 90 days after the schedule date, a compliance schedule milestone 

contained in a local control mechanism or enforcement order for starting construction, 

completing construction, or attaining final compliance; 

 Failure to provide, within 30 days after the due date, required reports such as baseline 

monitoring reports, 90-day compliance reports, periodic self-monitoring reports, and 

reports on compliance with compliance schedules; 

 Failure to accurately report noncompliance; or, 

 Any other violation or group of violations, which may include a violation of best 

management practices, which the POTW (or control authority) determines will adversely 

affect the operation or implementation of the local pretreatment program. 

10.2.4 Significant Unauthorized Discharge/ Wet Weather SNC 

There are several factors the IPDES program considers when determining whether a significant 

unauthorized discharge or wet weather SNC has occurred (EPA 2007). The determination is 

based on the impact to human health or the receiving water body, condition or quality of the 

receiving water body, and any impairment of the beneficial uses of the receiving water body. 

Factors include if: 

 The discharge has caused or contributed to an exceedance of any applicable water quality 

standard;  

 The discharge or overflow is weather-related;  

 The discharge has caused or contributed to a fish kill, fish advisory, or beach closing;  

 The discharge impacts an area identified as being disproportionately impacted by 

pollutants from multiple environmental pathways;  

 The water body impacted by the discharge is:  

 A drinking water source, has drinking water intakes, or is in a source water protection 

area;  

 A high quality habitat (Tier II water body) for aquatic organisms, fish, or wildlife;  

 An outstanding resource (Tier III) water body; or 

 Designated for primary or secondary contact recreation.  

10.2.4.1 Combined Sewer Overflows 

While there are no known combined sewer systems in Idaho, should DEQ discover such a 

system the following combined sewer overflow violations may constitute SNC: 

 Multiple significant unauthorized discharges or multiple unauthorized significant 

overflows; 

 Substantial failure to implement nine minimum controls as required in a permit or in an 

administrative or judicial order; 

 Failure to report unauthorized overflow(s) or discharge(s) as required; 

 Failure to submit an approvable long term control plan (LTCP), as required in a permit or 

in an administrative or judicial order, or the submittal is late by 90 days or more; 

 Failure to meet the major milestones (including LTCP milestones) required in an 

administrative or judicial order or in a permit (where expressly allowed by state water 

quality standards) by 90 days or more; or, 
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 Failure to submit required (e.g., by permit, enforcement order, or information request) 

report or report is late by 30 days or more. 

The term "multiple" includes repeated or recurring overflows at a single location, or an 

overflow(s) at different locations. The criteria for SNC include "multiple significant discharges 

or multiple significant overflows". However, DEQ may use discretion and designate an isolated 

discharge or overflow as SNC, if it involves a substantial volume, or has a significant adverse 

impact on human health or the environment. Important considerations include the duration, 

frequency, and volume of any unpermitted discharge. An isolated discharge or overflow 

generally does not elevate noncompliance to the level of SNC unless indicative of a broader 

problem. 

10.2.4.2 Sanitary Sewer Overflows 

SSOs include those overflows that reach waters of the U.S., as well as overflows out of manholes 

onto city streets, sidewalks, parks and other locations, and backups into buildings caused by 

conditions in the sewer system (excluding backups in the service line). SSOs that reach waters of 

the U.S. are point source discharges and are prohibited under Section 301 of the CWA. SSOs 

that do not reach waters of the U.S. may be indicative of improper operation and maintenance of 

the sewer system, and thus may violate IPDES permit conditions requiring proper operation and 

maintenance per IPDES requirements.
246

 

Each of the following types of alleged SSO violations may constitute SNC: 

 Multiple significant unauthorized discharges or multiple significant overflows; 

 Failure to report overflow(s) or discharge event(s) as required; 

 Failure to meet the major milestones required in an administrative or judicial order or in a 

permit by 90 days or more; or, 

 Failure to submit required (e.g., by permit, enforcement order, or information request) 

report or report is late by 30 days or more. 

The term "multiple" includes repeated or recurring discharges or overflows at a single location, 

or a discharge/overflow at different locations. DEQ will use its discretion to designate an isolated 

discharge or overflow as SNC if the discharge or overflow involves a substantial volume, or has 

a significant adverse impact on human health or the environment. Important considerations 

include the duration, frequency, and volume of any unpermitted discharge. An isolated discharge 

or overflow generally does not elevate noncompliance to the level of SNC unless indicative of a 

broader problem. 

10.2.4.3 Storm Water Point Sources 

For alleged storm water violations, DEQ will make a SNC determination using best professional 

judgment by assessing available information and evaluating the significance of noncompliance, 

and the associated potential significant impacts to the environment and/or human health. 

Each of the following types of alleged storm water violations may constitute SNC: 

 A significant unauthorized discharge; 

 Any significant unauthorized discharge at a site with a small construction waiver or 

conditional exclusion for no exposure; 
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 Significant violations of permit requirements. Examples of such violations include, but 

are not limited to:  

 Lack of or a substantially inadequate SWPPP or SWMP,  

 Substantial failure to implement or maintain BMPs, 

 Substantial failure to perform required monitoring, and  

 Substantial failure to implement the MS4 requirements; 

 Failure to obtain permit coverage as required where there is a discharge; 

 Failure to meet the major milestones required in an administrative or judicial order or in a 

permit by 90 days or more; or, 

 Failure to submit required report (including failure to respond to an information request), 

or report is late by 90 days or more. 

10.2.4.4 Concentrated Animal Feeding Operations 

For alleged CAFO violations, DEQ will make a SNC determination using BPJ by assessing 

available information and evaluating the significance of noncompliance, including the associated 

impacts on the environment and/or human health. Factors specific to CAFOs include whether 

there is a: 

 Discharge from the production area that is not in compliance with or occurs in the 

absence of an IPDES permit; or 

 Non-precipitation related discharge (i.e., dry weather discharge) of manure, litter, process 

wastewater, or other pollutants from the land application area to a water of the U.S. 

Each of the following alleged CAFO violations may constitute SNC: 

 Any significant unauthorized discharge;  

 No nutrient management plan (NMP) when one is required; 

 Multiple discharges without an NPDES permit (and the failure to apply for an IPDES 

permit, when one is required) and/or multiple violations of permit requirements. For 

example, multiple deficiencies in implementing the permit and the NMP, such as failure 

to:  

 Maintain adequate storage capacity and containment  

 Implement buffer/setback requirements  

 Properly manage chemicals and other contaminants handled on-site  

 Properly manage mortalities  

 Conduct proper operation and maintenance  

 Properly handle manure, including land applying in accordance with NMP 

 Test soils and manure, as required  

 Meet record keeping requirements  

 Keep the NMP up-to-date; 

 Failure to meet the major milestones required in an administrative or judicial order or in a 

permit by 90 days or more; or, 

 Failure to submit annual report or other required report (including failure to respond to an 

information request), or report is late by 90 days or more. 

The term "multiple" includes repeated or recurring violations or deficiencies. The CAFO criteria 

for SNC include "multiple violations of permit requirements" or "multiple deficiencies in 
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implementing the permit and NMP." However, it may be appropriate for DEQ to use discretion 

when determining an isolated violation/deficiency as SNC, if it has the potential for a significant 

adverse impact on human health or the environment. Important considerations include type, 

duration, frequency, and outcome of any violation or deficiency. An isolated violation or 

deficiency generally does not rise to the level of SNC unless it is indicative of a broader problem. 

10.2.4.5 Discretionary Wet Weather SNC 

As with traditional national SNC criteria, DEQ has the discretion to designate any alleged wet 

weather violation of concern as SNC, even if it does not meet any of the specific criteria above. 

DEQ also has discretion to interpret and apply the criteria, as well. For example, for alleged 

violations related to CSOs and SSOs, DEQ has discretion to determine how many violations 

constitute "multiple" significant overflows. Similarly, for alleged storm water violations, DEQ 

has discretion to determine the number of violations that constitute "significant violations of 

permit requirements."  

DEQ also has the discretion to not designate alleged wet weather violations that meet the above 

criteria in order to account for unusual circumstances that result in SNC violations beyond a 

facility's control. 

10.3 Escalation of Enforcement 

DEQ will respond in a timely manner to every known noncompliance event. The magnitude 

(severity), frequency, and duration of a noncompliance event determine whether DEQ’s response 

is formal or informal or requires immediate action. As previously discussed, events resulting in 

known harm to public health or the environment will prompt a formal enforcement action. 

Harmful events are those events that create a nuisance or render surface waters detrimental or 

injurious to public health, safety, or welfare; fish and wildlife; or beneficial uses of the water 

body (e.g., swimming beach closures or fish kills).  

For those noncompliance events identified as insignificant, DEQ may offer technical assistance, 

and may deploy an escalating informal response process to bring permittees back into 

compliance. For an example of an escalating response, see Figure 9. DEQ reserves discretion 

when initiating enforcement such that a response may begin with the highest level (i.e., notice of 

intent to enforce). 
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Figure 9. Example of an escalating enforcement response. 

DEQ’s initial informal response to an isolated single noncompliance event may be to contact the 

facility via phone or e-mail. If the permittee is unresponsive or fails to return to compliance 

expeditiously, then DEQ may escalate the informal response by sending the permittee a written 

notification. As the severity (magnitude) of the violation increases, a formal enforcement 

response becomes more likely. Where frequent unrelated noncompliance events persist, DEQ 

may inform the permittee in writing that a formal enforcement action is imminent. 

SNC violations identified on a NNCR as unresolved or recurring violations similar in nature 

(e.g., chronic reporting deficiencies) trigger a formal DEQ enforcement action. When 

establishing enforceable schedules (timelines) for achieving compliance, DEQ will strive to set 

realistic expectations of the permittee. 

10.4 Types of Enforcement Actions 

10.4.1 Informal Responses 

Informal enforcement actions are intended to address those noncompliance events that are 

categorized as not significant. In rare cases, DEQ may use its discretion to initiate an informal 

action to address noncompliance identified as significant where no known harm to human health 

or the environment is identified.  

There are generally two types of informal responses: compliance assistance and written 

noncompliance notification. Compliance assistance is a continuous process that DEQ utilizes 

broadly and impartially, whereas DEQ utilizes informal noncompliance letters as equivalent to 
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warning letters to correct a specific noncompliance event. The purpose of noncompliance letters 

is to raise awareness and to provide an opportunity and reasonable amount of time to return to 

compliance. 

10.4.1.1 Compliance Assistance 

DEQ uses verbal or electronic notifications/requests (phone call, e-mail) to inform a permittee of 

a problem and to informally explain regulatory requirements (e.g., surface water quality 

standards, environmental statutes and rules) and permit conditions or to provide guidance on how 

to comply with or satisfy a particular permit condition. For example, DEQ may explain the 

purpose of a SWPPP or QAPP and provide resources to assist in completing these types of 

documents. 

DEQ uses permittee education and outreach when noncompliance is identified statewide or by 

sector (e.g., storm water). As reporting data are reviewed and inspections conducted, DEQ will 

analyze noncompliance trends and address these issues through education and outreach, 

including publication of online IPDES resources, permittee file reviews, workshops, conferences, 

newsletters, and operator training. 

Any person with questions concerning compliance with environmental regulations should 

contact their local DEQ regional office as soon as possible. DEQ regional office staff is available 

to answer questions and explain regulatory requirements. When noncompliance is identified, the 

regulated entity should notify DEQ immediately. A list of regional offices can be found on 

DEQ’s website at: http://www.deq.idaho.gov/regional-offices-issues/ .  

DEQ prefers to assist the regulated community with compliance which requires fewer resources 

than pursuing formal enforcement remedies, and often deters noncompliance or encourages a 

prompt return to compliance. For example, an operator may become aware of an established 

process that is inconsistent with the facility’s QAPP. The operator believes the process is correct, 

but is uncertain whether to change the process or the plan. Through discussions with IPDES 

staff, a revision to the plan may be determined as the appropriate course of action. The operator 

would submit notification to DEQ that the plan has been updated, thereby avoiding 

noncompliance. 

DEQ personnel will log any compliance assistance offered to a permittee into the CRIPS 

database. Public access to this information may be limited due to the ongoing nature of 

compliance assistance, but may be obtained through a public records request. For additional 

information on public records requests see: http://www.deq.idaho.gov/contact-us/public-records-

request/. 

10.4.1.2 Noncompliance Letters 

10.4.1.2.1 Notice of Noncompliance 

DEQ issues a notice of noncompliance (NONC) letter when compliance assistance efforts have 

proven ineffective or when noncompliance issues by first time violators that do not cause actual 

harm to human health or the environment are identified. Violators are given an opportunity to 

rectify the situation within a realistic timeframe (typically within 30–60 days). A NONC is best 

suited for addressing paperwork-related noncompliance. 

http://www.deq.idaho.gov/regional-offices-issues/
http://www.deq.idaho.gov/contact-us/public-records-request/
http://www.deq.idaho.gov/contact-us/public-records-request/
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10.4.1.2.2 Notice of Deficiency 

DEQ issues a notice of deficiency (NOD) letter to inform the permittee that a noncompliance 

event has occurred and requires corrective action. This letter provides the responsible party an 

opportunity to correct the situation within a specified period of time. The NOD should stipulate 

the appropriate corrective action required to achieve compliance and the type of response 

required of the permittee. A NOD is best suited for addressing noncompliance events with no 

known harm to public health or the environment. 

10.4.1.2.3 Notice of Intent to Enforce 

DEQ may issue a notice of intent to enforce letter when noncompliance issues persist beyond a 

previously established amount of time. This letter is typically issued after an NONC or NOD 

letter and prior to a notice of violation (NOV). In some instances, DEQ may issue a notice of 

intent to enforce after an NOV where the NOV did not stipulate a monetary penalty amount and 

the permittee has yet to gain compliance. 

10.4.2 Formal Enforcement Actions 

All investigation, inspection, and enforcement authorities set forth in statute are available to 

DEQ with respect to the IPDES program.
247

 DEQ may use discretion when initiating 

enforcement. Formal enforcement actions are primarily reserved for those events deemed 

significant noncompliance.  

10.4.2.1 Administrative Actions 

10.4.2.1.1 Notice of Violation 

The majority of enforcement work starts with a notice of violation (NOV). An NOV is a notice 

that documents a violation(s)
248

. An NOV is not an order, and there is no requirement to issue an 

NOV every time a violation is observed. The NOV must include an opportunity for the 

discharger to confer with DEQ within 20 days of receiving the notice, unless a later date is 

agreed to. This meeting, or compliance conference, provides the violator an opportunity to 

explain the circumstances of the alleged violation and propose a remedy for returning to 

compliance.  

The NOV may also require a written response within 15 days of receipt of the notice. NOVs may 

precede other formal administrative or civil/judicial enforcement actions and may include a civil 

penalty. An NOV is not required prior to filing a civil enforcement action. If an NOV is issued, 

however, a civil action may not be filed until the recipient has been afforded an opportunity for a 

compliance conference and to enter into a consent order (discussed below). 

Compliance Conference 

A compliance conference provides both parties the opportunity to meet to discuss the apparent 

violations cited in the NOV. Additionally, the compliance conference provides an opportunity 

for the recipient of a NOV to explain the circumstances of the alleged violation and, where 

appropriate, to present a proposal for remedying damage caused by the alleged violation and for 

assuring future compliance.
249 

If the recipient and DEQ agree on a plan to remedy damage 
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caused by the alleged violation and to assure future compliance, they may enter into a consent 

order formalizing their agreement. The consent order may include a provision for payment of 

any agreed civil penalty and a scheduled time frame for compliance. 

Once the recipient receives an NOV, they have 15 days in which to contact DEQ by phone or in 

writing to request and schedule a compliance conference. An attempt by the alleged violator 

should be made to schedule the compliance conference within 20 days of receiving an NOV. 

DEQ will provide written confirmation if a conference date is agreed upon. Once the compliance 

conference date is scheduled, IPDES program staff may send a letter confirming the date, 

location, and any special considerations that have been made. IPDES program staff may offer to 

hold the meeting at the DEQ regional office nearest the facility. Compliance conferences also 

may be held via telephone or video conference calls. 

The purpose of the compliance conference is to: 

 Provide the alleged violator the opportunity to explain any circumstances surrounding the 

alleged violations: 

 Identify, discuss and negotiate terms and conditions of a consent order which will result 

in resolution of the alleged violations cited in the NOV, and 

 Explain that the negotiation process will result in an agreement on the final civil penalty. 

The recipient may choose to be represented by an attorney at the conference. The recipient must 

inform DEQ that they will have an attorney attend the conference. This will allow DEQ the 

opportunity to arrange for representation from the Office of the Attorney General (AG). 

Typically, the role of the AG at the compliance conference is to present DEQ's case. The 

recipient may present any additional information needed to resolve the alleged violations and any 

good faith efforts taken to resolve the noncompliance issues. The IPDES program staff who 

observed the noncompliance may be present to provide background information and 

clarification, and to take notes for the file record of the compliance conference. 

At the conclusion of the compliance conference, each party will provide a position summary. 

Sometimes the alleged violator will need to provide additional information to DEQ to support his 

or her response to the NOV. The alleged violator may also request DEQ provide additional 

information. Time frames for submittal of additional information will be agreed upon.  

By the end of the compliance conference, a determination will be made on whether the alleged 

violator is willing to enter into a Consent Order agreement. If so, DEQ typically will draft a 

consent order, which will include the conditions agreed to by the parties during the compliance 

conference(s) and any changes which may affect the assessed penalty. The facility will have the 

opportunity to review, comment on, and factually correct the draft consent order. Negotiations 

may continue until both parties agree on the terms and conditions of the consent order within the 

180 day period. Once the order has been signed by the regulated entity, a notice for public 

comment will be published by DEQ (section 10.9). 

Each compliance conference presents unique situations which must be dealt with as they arise. A 

compliance conference may last a few hours or a few days, depending on the number of alleged 

violations and the complexity of the issues involved. If, however, it appears the alleged violator 

is not willing to enter into a consent order or is not negotiating in good faith, and an agreement 
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will not likely be reached within 180 days from the date of the compliance conference, DEQ may 

elect to pursue civil action in district court to compel compliance (section 10.4.2.3.1).  

If the alleged violator appears to be negotiating in good faith and making satisfactory progress 

towards achieving compliance through resolution of the alleged violations, the compliance 

officer may, at his or her discretion, continue to negotiate beyond the standard time frames. The 

180 maximum has been established as a reasonable time frame for negotiation of a consent order, 

similar and consistent with EPA's April 15, 1996 Civil Enforcement Response Policy for the 

RCRA Program. There is no established time frame for negotiating civil enforcement of CWA 

requirements. 

10.4.2.1.2 Compliance Agreement Schedule 

A compliance agreement schedule (CAS) is an enforceable schedule that establishes actions 

necessary to maintain or come into compliance as expeditiously as practicable
250

. The term of the 

agreement is not to exceed 10 years. Annual meetings between DEQ and the permittee will be 

included in the schedule when agreements last longer than 1 year. 

10.4.2.2 Consent Order 

Occasionally circumstances may result in a consent order being negotiated without the prior 

issuance of a noncompliance letter or NOV. DEQ has discretion to negotiate a consent order in 

these cases. The consent order may still provide for payment of penalties, stipulated penalties, 

performance of supplemental environmental projects (SEPs), and/or other sanctions, even though 

penalties were not imposed first through use of a NOV. 

Situations which warrant the immediate negotiation of a consent order may occur when there is 

substantial immediate or potential imminent threat to human health or the environment. 

Negotiating a consent order directly without prior issuance of a NOV can result in corrective 

measures being agreed to which immediately address or stabilize the situation. This results in 

minimizing the threat to the public and the environment. In instances where the facility is willing 

to commit necessary resources to immediately address the noncompliance issues and where 

immediacy is an issue, retaining the flexibility to move directly to a negotiated consent order 

may prove effective in resolving the matter expeditiously and to the benefit of all. 

Once the consent order has been signed by the Director of DEQ, the consent order is legally 

effective. The DEQ Regional Office with jurisdiction is then responsible for monitoring the 

facility's compliance with all of the conditions agreed to in the consent order. When the DEQ 

Regional Office has determined all of the conditions and terms of the consent order have been 

completed in a satisfactory manner, DEQ may recommend termination of the consent order. 

Typically, consent orders include specific language on their termination, requiring the facility to 

request of DEQ a letter acknowledging its termination. In this example, DEQ would send a 

termination letter to the owner/operator of the facility specifically stating that the terms and 

conditions of the consent order have been met, and that DEQ considers the facility's regulatory 

status as having "returned to compliance" with respect to the violations identified in the initial 

action. Once DEQ has sent the termination letter to the facility, the enforcement case is 

considered resolved and the case is closed. 
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10.4.2.3 Judicial Actions 

A judicial action will be pursued when DEQ and the Office of the Attorney General have 

determined a violation(s) of IPDES program requirements is best settled in Idaho district court. 

Judicial actions may be required when:  

 Noncompliance persists beyond a reasonable time or violations have caused known harm 

to public health or the environment (civil suit);  

 DEQ has considered and exhausted all other enforcement options (civil suit); and 

 The violator demonstrates a willful disregard to the IPDES program requirements or 

water quality standards (criminal prosecution).  

10.4.2.3.1 Civil Remedies 

A civil suit is an enforcement action that seeks a violator to be liable to the state for a sum to be 

assessed by the court.
251

 A civil suit is filed in district court by the Office of the Attorney 

General in consultation with DEQ. Sufficient evidence must be available to prove the case in 

court. DEQ is not required to initiate or prosecute an administrative action before initiating a 

civil enforcement action. 

10.4.2.3.2 Criminal Prosecution 

It is a criminal offense for any person to:  

 Falsify, tamper with, or knowingly render inaccurate any monitoring device or method 

required to be maintained under an IPDES permit. In addition to any other remedy 

available to DEQ, such a violation is punishable by a fine.
252

 

 Knowingly make any false statement, representation, or certification in any record or 

other document submitted or required to be maintained under an IPDES permit, including 

monitoring reports or reports of compliance or non-compliance. In addition to any other 

remedy available to DEQ, such a violation is punishable by a fine.
253

 

Generally, criminal enforcement is reserved for only the most grievous violations of 

environmental statutes, regulations and rules. In Idaho, criminal enforcement actions are quite 

rare. Criminal cases may be distinguished from civil ones by their greater magnitude, willfulness, 

negligence, and/or fraudulence. The decision as to whether criminal or civil proceedings should 

be pursued is made by the Office of the Attorney General, in consultation with DEQ. The Office 

of Attorney General may delegate prosecution of criminal actions to the prosecuting attorney of 

the county in which such a criminal action may arise.
254

 

In some situations, it may be possible to pursue both a civil or administrative environmental 

enforcement action and a criminal action against a violator based on the same set of facts. A 

case-by-case decision must be made by the prosecuting attorney(s) whether to pursue the two 

types of proceedings concurrently or to suspend prosecution of one proceeding (usually the civil 

one) pending completion of the other case. 

The Office of the Attorney General and DEQ are authorized to investigate and prosecute 

misdemeanor criminal environmental crimes
255

. The Criminal Investigations Division (CID) of 

the EPA investigates both misdemeanor and felony criminal violations of Clean Water Act 
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regulations in Idaho. The Office of the Attorney General and DEQ will coordinate with CID 

regarding any violations warranting felony criminal prosecution. 

10.4.2.3.3 Temporary Restraining Orders and Preliminary Injunctions  

A temporary restraining order and preliminary injunction allow DEQ to seek immediate 

injunctive relief when there is an imminent and substantial danger to public health and the 

environment.
256

 

10.5 Civil Penalties 

Any person determined in a civil enforcement action to have violated any provision of statute, 

rule, permit or order related to the IPDES program may be accessed a monetary penalty not 

exceeding:  

 $10,000 per violation; or,  

 $5,000 for each day of a continuing violation, whichever is greater.257 

Civil penalties will be assessed according to DEQ’s Enforcement Procedures Manual (DEQ 

2000). 

10.6 Criminal Penalties 

Any person who willfully or negligently violates any of the provisions of the non-air quality 

public health or environmental protection laws or the terms of any lawful notice, order, permit, 

standard, rule or regulation will be found guilty of a misdemeanor. Upon conviction, that person 

will be punished by a fine not exceeding:  

 $10,000 for each separate violation; or,  

 $1,000 per day for continuing violations, whichever is greater.258 

This may be applied to a willful or negligent act that violates Idaho water quality standards or 

any provisions not specific to the IPDES program. 

Any person who willfully or negligently violates any IPDES standard or limitation, permit 

condition or filing requirement will be guilty of a misdemeanor. Upon conviction, that person 

will be punished by a fine not exceeding:  

 $10,000 per violation or for each day of a continuing violation.  

Any person will be guilty of a misdemeanor that knowingly: 

 Makes any false statement, representation or certification in any IPDES form, in any 

notice or report required by an NPDES permit, or  

 Renders inaccurate any monitoring device or method required to be maintained.  

Upon conviction, that person will be punished by a fine not exceeding:  

 $5,000 per violation or for each day of a continuing violation.
259

 

The prosecuting attorney may recommend a punishable fine amount to the judge; however, 

criminal fines will be determined by the district court. 
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10.7 Supplemental Environmental Projects 

A supplemental environment project (SEP) is defined as an environmentally beneficial project 

which the person is not otherwise required to perform, and which falls into at least one of four 

categories:  

 Pollution prevention,  

 Pollution reduction,  

 Public awareness, and  

 General enhancement of the quality of the environment.260  

Environmentally beneficial means a SEP must improve, protect, or reduce risks to public health 

or the environment. DEQ encourages the use of SEPs as a way of furthering the objectives of the 

EPHA while deterring noncompliance with the provisions of those statutes and the 

administrative rules which implement them.
 261

 

SEP proposals will be considered during settlement negotiations. And DEQ will only consider 

those SEP proposals describing activities the person is not otherwise required to perform by 

virtue of any local, state, or federal statute, regulation, rule, order, decree, permit, or other law or 

agreement (DEQ 2015).  

DEQ's consideration of a particular SEP proposal will take into account the scope of DEQ's 

authorities under Idaho law and federal requirements. Proposals may be considered in all 

enforcement actions filed after its effective date and in all pending actions in which DEQ and the 

person against whom a penalty is directed have not reached agreement in principle on the 

specific terms of a SEP. 

Even though a proposal may appear to satisfy all of the provisions of DEQ policy (DEQ 2015), 

the federal requirements, and Idaho law, DEQ may decide, for one or more reasons, that the SEP 

is not appropriate. In such case, the SEP will not be taken into account in mitigating the civil 

penalty amount. Acceptance of a particular SEP proposal will be made only after review by, and 

consultation with, the Office of the Attorney General and DEQ. 

DEQ may give reference to SEPs with an environmental benefit that has some relationship to the 

specific violations for which the enforcement action was brought or at least one of the more 

broad objectives of the underlying statute(s). However, an SEP cannot be inconsistent with any 

provision of the underlying statute(s). DEQ may also give preference to those projects with a 

benefit in the actual or general geographic location where the violations occurred. 

10.8 The Role of EPA 

EPA retains oversight of all authorized NPDES programs in the country. During the phased 

approval process in Idaho, EPA will likely continue active involvement in compliance 

monitoring and enforcement activities; particularly for those components of the program for 

which DEQ has not yet been approved. EPA will work with and inform DEQ on planned actions 

in Idaho. There may be instances where DEQ will request EPA’s assistance with a particular 

compliance monitoring activity or enforcement action. Examples include: noncompliance events 

that involve waters of the U.S. which flow directly through tribal lands or into an adjacent state; 
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where DEQ resources are limited and prevent proper oversight; and, when willful or negligent 

acts warrant felony prosecution (section 10.4.2.3.2). 

EPA may initiate a formal enforcement action where they determine DEQ’s informal responses 

are inappropriate. Generally, EPA will not initiate a formal enforcement action where DEQ is 

actively pursuing a formal enforcement response.
262

  If EPA believes a state judgement or DEQ 

settlement provides a penalty amount that is substantially inadequate, EPA may initiate a 

separate action for penalties.  Should EPA administer a consent decree, the state of Idaho will be 

named as a necessary party in accordance with Section 309(e) of the CWA, which requires the 

state in which a municipality is located to be joined as a party whenever the municipality is a 

party to a civil action brought by the U.S.. Once a proposed consent decree is logged with the 

court, the settlement will be subject to a 30-day public comment period. 

10.9 Public Participation 

Nothing precludes citizens to undertake a civil action under CWA section 505 (DEQ 2016), and 

DEQ will not oppose intervention by any citizen when permissive intervention may be 

authorized by statute, rule, or regulation.
263

 DEQ will publish notice and provide at least 30 days 

for public comment prior to finalizing a settlement agreement, including payment of civil 

penalty.
264

 

10.9.1 Filing a Complaint with DEQ 

Any concerned citizen may report an environmental concern with DEQ via phone, email, or 

through DEQ’s website. DEQ will investigate and provide written responses to citizen 

complaints.
265

 When a citizen prefers to speak with someone directly, the appropriate DEQ 

regional office should be contacted. For information on which regional office to contact, please 

refer to DEQ’s website: http://www.deq.idaho.gov/regional-offices-issues/ . Alternatively, a 

citizen may report an environmental concern by completing an online form available at: 

http://www.deq.idaho.gov/contact-us/environmental-concern/ . 

Every effort will be made to protect the identity of a concerned citizen who wishes to remain 

anonymous. Citizens should state this request at the time the concern is being reported. 

10.9.2 Reporting Emergencies 

To report a spill or accident involving oil, gas, hazardous materials, anthrax, or explosives, call 

911. This will activate Idaho's Emergency Response Network, which consists of state and local 

agencies (including designated DEQ regional office personnel), and, if necessary, federal 

agencies. 

11 Appeals, Stays, and Contested Conditions
266

 

This section is intended to provide the regulated community a brief introduction and 

understanding of the processes associated with appeals, stays, and contested conditions. This 

section, however, is not meant to provide any specific legal guidance or direction. The Rules 

Regulating the IPDES Program (IDAPA 58.01.25.204) include the requirements for filing and 

http://www.deq.idaho.gov/regional-offices-issues/
http://www.deq.idaho.gov/contact-us/environmental-concern/
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otherwise participating in an appeal, and the Rules should be reviewed, and/or the advice of an 

attorney should be sought, before making any appeal decisions. 

11.1 Permit Appeals 

Permit appeals are the process by which certain parties may legally contest a DEQ-issued final 

permit decision (Figure 10). Although DEQ will work closely with permit applicants, EPA, and 

the public throughout the permit development process and public comment period, there may be 

situations in which a permittee or other party objects to a DEQ-issued permit. These parties may 

then choose to contest or appeal a permit decision.  

Alternatively, parties to a permit appeal may agree to use a means of alternative dispute 

resolution. 
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DEQ issues Final Permit Decision 

An Aggrieved Person files Petition for Review within 28 days 
of DEQ’s service of notice of the Final Permit Decision 

The Hearing Authority gives public notice within 14 days of 
when the Petition for Review is filed 

Persons with direct and substantial 
interest in Petition for Review may 
file a Petition to Intervene within 
14 days of the public notice of the 

Petition for Review 

DEQ files a certified copy of the 
Administrative Record within 28 

days of when the Petition for 
Review is filed 

A Permit applicant/holder who 
wishes to participate may file a 
Notice of Appearance within 28 

days of when the Petition for 
Review is filed 

A party may request the Hearing Authority to augment the 
Administrative Record within 14 days of an order granting 

intervention 

After all requests to augment record and motions to 
intervene have been determined, the Hearing Authority 

issues an order that the Administrative Record has 
been settled and the date to file Petitioner's Brief in 

support of a Petition for Review 

A petitioner may file a brief to support the 
Petition for Review (date TBD by the Hearing 

Authority) 

DEQ and all parties may file a Response Brief within 
28 days of the service of a Petitioner Brief (unless 

an alternative date is set by the Hearing Authority) 

A petitioner may file a Reply Brief within 14 
days after service of a Response Brief (unless an 
alternative date is set by the Hearing Authority) 

The Hearing Authority may hold oral arguments The Hearing Authority issues Final Orders 

An Aggrieved Person may file a Petition for Judicial Review within 28 
days of the service of the Final Order 
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Figure 10. IPDES appeals process for final permit decisions (for specifics, see IDAPA 
58.01.25.204). 

11.1.1 Petition for Review267 

An appeal of a final IPDES permit decision to a DEQ Hearing Authority begins when an 

aggrieved person files a Petition for Review with DEQ’s Hearing Coordinator. The aggrieved 

person must file a Petition for Review with the Hearing Coordinator within 28 days after DEQ 

serves notice of the final permit decision. The petitioner has the burden of proving the allegations 

in the Petition for Review.
268

 

Aggrieved persons (those allowed to file a Petition for Review) are limited to the permit holder 

or applicant, and any person or entity who filed comments or who participated in the public 

meeting on the draft permit. 

All Petitions for Review must: 

 Be confined to the issues raised during the public comment process or to changes made to 

the permit by DEQ after the close of the public comment period;  

 Identify the permit condition or other specific aspect of the permit decision that is being 

challenged; 

 Identify the legal and factual basis for the petitioner’s contentions; 

 Identify the relief sought; and 

 Identify the basis for asserting that the petitioner is an aggrieved person. 

A permit applicant or permit holder who did not file a Petition for Review but who wishes to 

participate in an appeal filed by another person must file a Notice of Appearance within 28 days 

of when the Petition for Review was filed.
269

 

11.1.2 The Appeal is decided by the Hearing Authority270 

The appeal is decided by the Hearing Authority. The Hearing Authority is an individual who is 

appointed by the Director of DEQ from a pool of individuals approved by the DEQ Board. The 

Hearing Authority is intended to have technical expertise or experience in the issues involved in 

the appeal. 

11.1.3 Public Notice of the Petition for Review 

Within 14 days of the date a Petition for Review is filed, the Hearing Authority must provide 

notice to the public that a Petition for Review has been filed.
271

 

11.1.4 Petition to Intervene272 

Any person who has a direct and substantial interest in the outcome of a Petition for Review may 

file a Petition to Intervene. Petitions to Intervene must be filed within 14 days of the public 

notice of the Petition for Review.  

The Hearing Authority will grant intervention if a Petition to Intervene: 

 Shows direct and substantial interest in the outcome of the Petition for Review; 

 Does not unduly broaden the issues; and  
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 Will not cause delay or prejudice to the parties. 

Any party opposing a Petition to Intervene must file objections within 7 days after service of the 

Petition to Intervene, and must serve the objection to all parties of record and upon the person 

petitioning to intervene. 

11.1.5 Administrative Record 

Within 28 days of when the Petition for Review is filed, DEQ must file a certified copy of the 

administrative record
273

. The Administrative Record includes all documents and information 

upon which DEQ’s final permitting decision was based. This includes, among other things, the 

permit application, all public comments, DEQ’s response to comments, and any draft and final 

permit issued
274

.  

The Hearing Authority’s consideration of the Petition for Review is limited to the certified 

administrative record unless, upon the request of a party, the Hearing Authority allows the record 

to be augmented
275

. A request to augment the record must be filed within 14 days of the filing of 

the certified administrative record, unless intervention is granted (section 11.1.4). In which case, 

the request to augment must be filed within 14 days of the date of the order granting intervention. 

The Hearing Authority may allow the record to be augmented if the requesting party shows that 

the additional information is material and relevant to the issues raised in the appeal, and that: 

 There were good reasons for failure to present the information during the permitting 

proceeding; or  

 There were alleged irregularities in the permitting proceeding and the party wants to 

introduce evidence of the alleged irregularities. 

11.1.6 Petitioner Brief276 

Once all requests to augment the record and motions to intervene have been determined, the 

Hearing Authority will issue an order notifying the parties that the administrative record has been 

settled and of the date by which the petitioner must file a petitioner’s brief in support of the 

Petition for Review. The brief must include: 

 The legal arguments and citations that support the allegations in the Petition for Review;  

 The factual support for allegations in the Petition for Review, including citations to the 

administrative record; and 

 A statement regarding whether the party desires an opportunity for oral argument. 

11.1.6.1 Response Briefs277 

DEQ and all other parties must file response briefs within 28 days of the service of the 

petitioner’s brief, unless the Hearing Authority sets an alternative date. The response brief must 

include: 

 A response to the arguments and assertions in the petitioner’s brief (either in support or 

opposed); 

 A citation to all legal authorities and facts relied upon in the administrative record; and 

 A statement regarding whether the party desires an opportunity for oral argument. 
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11.1.6.2 Petitioner Reply Briefs278 

Unless the Hearing Authority sets an alternative date, the petitioner may file a reply brief within 

14 days after service of response briefs. However, a petitioner may not raise new issues or 

arguments in the reply. 

11.1.7 Oral Arguments279 

The Hearing Authority may hold oral arguments on its own initiative or at its discretion in 

response to a request by one or more of the parties. 

11.1.8 Permit Withdrawal280 

DEQ may, upon notification to the Hearing Authority and all parties, withdraw a permit or 

specified portions of a permit and prepare a new draft permit. The new draft permit will proceed 

through the same process of public comment and opportunity for a public meeting as would any 

other draft permit. If applicable, any portions of the permit that are not withdrawn continue to 

apply, unless they are stayed. An appeal continues for those portions of the permit that are 

contested in the appeal, that DEQ does not withdraw. 

11.1.9 Final Orders 

The Hearing Authority issues final orders upon review of the petitions, briefs, and administrative 

record on appeal
281

. Motions for reconsideration of any final order will not be considered
282

. 

11.1.10 Judicial Reviews283 

Any person aggrieved by a final agency action or determination has a right to file a Petition for 

Judicial Review. A Petition for Judicial Review must be filed within 28 days of the service date 

of a final order issued by the Hearing Authority
284

. 

A Petition for Judicial Review must be filed with the Hearing Coordinator and with the district 

court, and served on all parties. A Petition for Judicial Review must also be served upon: 

 The Hearing Authority,  

 The Director of DEQ, and  

 The Attorney General of the State of Idaho. 

Petitions for judicial review may be filed in the District Court of the county in which
285

: 

 The hearing was held; 

 The final agency action was taken; 

 The party seeking review of the agency action resides; or 

 The real property or personal property that was the subject of the agency action is 

located.  

11.1.11 Appeals of IPDES General Permits286 

Persons affected by an IPDES general permit may not file a Petition for Review. Instead, they 

may either:  
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 Challenge the conditions of a general permit by filing an action in court; or 

 Apply for an individual IPDES permit and then petition the Hearing Authority to review 

the individual permit. 

Any interested person may petition DEQ to require an individual IPDES permit for a discharger 

eligible for authorization to discharge under an IPDES general permit
287

. Similarly, DEQ’s 

decision to terminate, revoke or deny coverage under a general permit and to require application 

for an individual permit may be appealed. 

11.1.12 Appeals of Variances288 

When DEQ issues a permit on which EPA has made a variance decision, separate appeals of the 

DEQ permit and of the EPA variance decision are possible. Variance decisions made by EPA 

may be appealed under federal regulations.  

11.2 Appearances and Representation289 

Unless otherwise authorized or required by law, the appearances and representation of parties or 

other persons in an IPDES appeal must be as follows: 

 Natural persons may: 

 Represent themselves; 

 Be represented by an attorney or, if the person lacks full legal capacity to act for 

themselves, be represented by a legal guardian or guardian ad litem or representative 

of an estate; 

 A general partnership may be represented by a partner or an attorney; 

 A corporation, or any other business entity other than a general partnership, must be 

represented by an attorney; 

 A municipal corporation, local government agency, unincorporated association or 

nonprofit organization must be represented by an attorney; and 

 A state, federal or tribal governmental entity or agency must be represented by an 

attorney. 

11.3 Filing and Service Requirements 

All IPDES-appeals documents must be filed with DEQ’s Hearing Coordinator by one of the 

following methods
290

: 

 Mail: 

Hearing Coordinator 

Department of Environmental Quality 

1410 N. Hilton, Boise, ID 83706-1255 

 Fax: (208) 373-0481 

 File electronically 

The documents are considered filed on the date received by the Hearing Coordinator, who will 

then provide a receipt confirmation to the originating party. 
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All IPDES-related petitions and briefs must
291

: 

 Identify, in the caption, the permit applicant or holder, the permitted facility, and the 

permit number. The caption should also include: 

 The case number, if available at the time of filing;  

 The title of the document; and 

 Specify on the upper left corner of the first page, for the person filing the document: 

 The name; 

 Address; 

 Telephone number; 

 e-mail address; and 

 Fax number (if any).  

 If the person filing the document is a representative of a party, the document must 

identify the name of the person or entity represented. No more than two representatives 

may be listed. 

All documents filed after the Petition for Review must be served on all parties or representatives, 

unless otherwise directed by the Hearing Authority
292

. 

Proof of Service293 

Every document meeting the requirements for service must be attached to or accompanied by 

proof of service containing the following certificate: 

I hereby certify that on this (insert date), a true and correct copy of the foregoing (insert 

name of document) was served on the following as indicated below: 

(insert names and addresses of parties and method of delivery (first class U.S. mail, 

facsimile, hand-delivery, or overnight express)) 

(Signature)  

11.4 Uncontested and Contested (Stayed) Permit Conditions 

11.4.1 Uncontested Conditions 

As soon as possible after receiving notification from the Hearing Coordinator of the filing of a 

Petition for Review, DEQ will notify the Hearing Authority, the applicant, and all other parties 

of the uncontested (and severable) conditions of the final permit. These uncontested provisions 

of a permit become fully effective and enforceable 30 days after the notification date
294

. 

While conditions in a permit are being contested (e.g., appealed), other permit conditions may 

become effective. These uncontested conditions may include, but are not limited to: 

 When effluent limitations are contested, but the underlying control technology is not, the 

technology in accordance with the permit compliance schedules is uncontested
295

 (e.g., if 

a facility’s discharge limits are contested, compliance schedule planning and construction 

milestones may remain uncontested); 
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 When a combination of technologies is contested, but a portion of the combination is not, 

that portion will be identified as uncontested
296

 (e.g., if multiple processes for some 

constituents are contested, but secondary treatment is not contested, associated effluent 

limits may be effective and uncontested);  

 Preliminary design and engineering studies or other requirements necessary to achieve 

the final permit conditions which do not entail substantial expenditures
297

; and 

 Permit conditions which have to be met regardless of the outcome of the appeal
298

 (e.g. 

standard permit conditions, such as the prohibition of discharging toxic chemicals at toxic 

concentrations, must still be complied with regardless of the permit conditions that are 

being contested). 

However, uncontested conditions which are not severable (independent) from contested 

conditions are considered contested, and stayed together with the contested conditions
299

 (e.g. 

sampling hardness when required to monitor/sample for metals). 

11.4.2 Contested Conditions 

During the appeals process, the force and effect of the contested permit conditions are stayed 

until final DEQ action
300

. Contested (and stayed) conditions may include, but are not limited to: 

 Pollutant- and outfall-specific effluent limitations; 

 Pollutant- and outfall-specific compliance schedules; 

 Influent and effluent flow rate; 

 Specific permit implementation requirements (e.g. monitoring installations); and 

 Uncontested conditions which are not severable from contested conditions. 

DEQ will identify the stayed provisions of permits for existing facilities, and sources. However, 

if the permit involves a new facility, new source, new discharger, or a recommencing discharger, 

DEQ will not issue a permit until contested conditions are resolved
301

. 

Any facility or activity holding an existing permit must
302

: 

 Comply with the conditions of that permit during any modification or revocation and 

reissuance proceeding; and 

 Comply with the conditions of the existing permit that correspond to the stayed 

conditions, unless compliance with the existing conditions is technologically 

incompatible with other conditions of the new permit, which have not been stayed. 

11.4.3 Stays Based on Cross Effects303 

DEQ may grant a stay based on the grounds that an appeal of one permit may result in changes 

to another IPDES permit, only when each of the permits involved has been appealed to DEQ.  

No stay of an EPA-issued NPDES permit will be granted based on the stay of a DEQ-issued 

IPDES permit except at EPA’s discretion, and only upon written request from DEQ. 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

152 

References 

DEQ (Idaho Department of Environmental Quality). 1997. Idaho Waste Management Guidelines 

for Aquaculture Operations. Boise, ID: DEQ.  

DEQ (Idaho Department of Environmental Quality). 2000. Enforcement Procedures Manual, 

May, 2000. 

DEQ (Idaho Department of Environmental Quality). 2001. NPDES Decision Analysis Report #1. 

Boise, ID: DEQ.  

DEQ (Idaho Department of Environmental Quality). 2002a. NPDES Decision Analysis Report 

#2. Boise, ID: DEQ.  

DEQ (Idaho Department of Environmental Quality). 2002b. Water Body Assessment Guidance: 

Second Edition - Final. Boise, ID: DEQ. 

DEQ (Idaho Department of Environmental Quality). 2005a. NPDES Decision Analysis Report 

#3. Boise, ID: DEQ. 

 DEQ (Idaho Department of Environmental Quality). 2005b. Catalog of Stormwater Best 

Management Practices for Idaho Cities and Counties. Boise, ID: DEQ. 

DEQ (Idaho Department of Environmental Quality). 2012. FINAL §401 Water Quality 

Certification for there-issuance of the NPDES Vessel General Permit (VGP) and Small 

Vessel General Permit (sVGP). Boise, ID: DEQ. 

DEQ (Idaho Department of Environmental Quality). 2015. DEQ Policy Statement PS15-05: 

Supplemental Environmental Projects, May 21, 2015. 

DEQ (Idaho Department of Environmental Quality). 2016. IPDES Guidance: Public 

Participation in the Permitting Process. Boise, ID: DEQ. 

DEQ (Idaho Department of Environmental Quality). XXXX. Mixing Zone Guidance. Boise, ID: 

DEQ. 

DEQ (Idaho Department of Environmental Quality). 2016 draft. Idaho Antidegradation 

Implementation Procedures. Boise, ID: DEQ. 

DEQ (Idaho Department of Environmental Quality). XXXX. Effluent Limitation Development 

Guidance. Boise, ID: DEQ. 

DEQ (Idaho Department of Environmental Quality) and EPA (US Environmental Protection 

Agency). 2016. National Pollutant Discharge Elimination System (NPDES) 

Memorandum of Agreement (MOA) Between the State of Idaho Department of 

Environmental Quality and U.S. Environmental Protection Agency, 10. Effective Date: 

XXXX, 2016. 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

153 

EPA (US Environmental Protection Agency). 1982. December 29, 1982 Memorandum 

"Application Requirements for Modifications Under Sections 301(c) and 301(g) of the 

Clean Water Act". 

EPA (US Environmental Protection Agency). 1984a. January 16, 1984 Memorandum 

"Continuance of NPDES General Permits Under the APA". EN-335. 

EPA (US Environmental Protection Agency). 1984b. February 3, 1984 Policy for the 

Development of Water Quality-Based Permit Limitations for Toxic Pollutants.  

EPA (US Environmental Protection Agency). 1984c. August 21, 1984 Memorandum “Draft 

Guidance for Application and Review of Section 301(c) Variance Requests. “ 

EPA (US Environmental Protection Agency). 1987a. Permit Writer’s Guide to Water Quality-

Based Permitting for Toxic Pollutants, February 20, 1987. 

EPA (US Environmental Protection Agency). 1987b. Permit Writer’s Guide to Water Quality-

Based Permitting for Toxic Pollutants, July 1987. 

EPA (US Environmental Protection Agency). 1989a. Generalized Methodology for Conducting 

Industrial Toxicity Reduction Evaluations. EPA-600-2-88/070. 

EPA (US Environmental Protection Agency). 1989b. FY 1990 Guidance for Reporting and 

Evaluating POTW Noncompliance with Pretreatment Implementation Requirements, 

September 27, 1989. 

EPA (US Environmental Protection Agency). 1991a. Technical Support Document for Water 

Quality-Based Toxics Control. EPA/505/2-90-001. 

EPA (US Environmental Protection Agency). 1991b. Methods for Aquatic Toxicity Identification 

Evaluations: Phase I Toxicity Characterization Procedures. EPA/600/6-91-/003. 

EPA (US Environmental Protection Agency). 1992a. Guidance Manual for the Preparation of 

Part 2 of the NPDES Permit Applications for Discharges from Municipal Separate Storm 

Sewer Systems. 

EPA (US Environmental Protection Agency). 1992b. Toxicity Identification Evaluation: 

Characterization of Chronically Toxic Effluents, Phase I. EPA/600/6-91/005F. 

EPA (US Environmental Protection Agency). 1993a. Methods for Aquatic Toxicity Identification 

Evaluations: Phase II Toxicity Identification Procedures for Samples Exhibiting Acute 

and Chronic Toxicity. EPA/600/R/92/080. 

EPA (US Environmental Protection Agency). 1993b. Methods for Aquatic Toxicity Identification 

Evaluations: Phase III Confirmation Procedures for Samples Exhibiting Acute and 

Chronic Toxicity. EPA/600/R-92/081. 

EPA (US Environmental Protection Agency). 1994a. A Plain English Guide to the EPA Part 503 

Biosolids Rule. EPA-832-R-93-003. 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

154 

EPA (US Environmental Protection Agency). 1994b. Water Quality Standard Handbook: Second 

Edition. EPA-822-R-94-002. 

EPA (US Environmental Protection Agency). 1994c. Great Lakes Water Quality Initiative 

Technical Support Document for the Procedure to Determine Bioaccumulation Factors. 

EPA-823-B-94-005a. 

EPA (US Environmental Protection Agency). 1995a. Interim Economic Guidance for Water 

Quality Standards. EPA-823-B-95-002. 

EPA (US Environmental Protection Agency). 1995b. Interim Clean Water Act Settlement 

Penalty Policy, March 1, 1995. 

EPA (US Environmental Protection Agency). 1995c. Revision of NPDES Significant 

Noncompliance (SNC) Criteria to Address Violations of Non-Monthly Average Limits, 

September 21, 1995. 

EPA (US Environmental Protection Agency). 1996a. Interim Permitting Approach for Water 

Quality-Based Effluent Limitations in Storm Water Permits. EPA-833-D-96-001. 

EPA (US Environmental Protection Agency). 1996b. General Design for SNC Redefinition 

Enhancement in PCS, December 12, 1996. 

EPA (US Environmental Protection Agency). 1997. Region 8: Significant Noncompliance April 

15, 1997. 

EPA (US Environmental Protection Agency). 1999. Toxicity Reduction Evaluation Guidance for 

Municipal Wastewater Treatment Plants. EPA/833B-99/002. 

EPA (US Environmental Protection Agency). 2001a. Clarifications Regarding Toxicity 

Reduction and Identification Evaluations in the National Pollutant Discharge 

Elimination System Program, March 27, 2001. 

EPA (US Environmental Protection Agency). 2001b. EPA Requirements for Quality Assurance 

Project Plans. EPA/240/B-01/003. 

EPA (US Environmental Protection Agency). 2002a. Establishing Total Maximum Daily Load 

(TMDL) Wasteload Allocations (WLAs) for Storm Water Sources and NPDES Permit 

Requirements Based on Those WLAs. 

EPA (US Environmental Protection Agency). 2002b. Guidance for Quality Assurance Project 

Plans. EPA 833/240/R-02/009. 

EPA (US Environmental Protection Agency). 2004a. Report to Congress: Impacts and Control 

of CSOs and SSOs. EPA 833-R-04-001. 

EPA (US Environmental Protection Agency). 2004b. The Compliance Inspection Manual. EPA 

305-X-04-001. 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

155 

EPA (US Environmental Protection Agency). 2004c. Implementing the Partial Remand of the 

Stormwater Phase II Regulations Regarding Notices of Intent & NPDES General 

Permitting for Phase II MS4s. 

EPA (US Environmental Protection Agency). 2005. Guidance on Water Quality Based Effluent 

Limits Set Below Analytical Detection/Quantitation Limits, April 25, 2005. 

EPA (US Environmental Protection Agency). 2007a. MS4 Program Evaluation Guidance. EPA-

833-R-07-003. 

EPA (US Environmental Protection Agency). 2007b. Authorization to Discharge under the 

NPDES Epicenter Aquaculture. ID-002826-6. 

EPA (US Environmental Protection Agency). 2007c. Authorization to Discharge under the 

NPDES Aquaculture Facilities in Idaho, subject to Wasteload Allocations under Selected 

Total Maximum Daily Loads. IDG-130000. 

EPA (US Environmental Protection Agency). 2007d. Authorization to Discharge under the 

NPDES Cold Water Aquaculture Facilities in Idaho (not subject to Wasteload 

Allocations). IDG-131000. 

EPA (US Environmental Protection Agency). 2007e. Authorization to Discharge under the 

NPDES Fish Processors associated with Aquaculture Facilities in Idaho. IDG-132000. 

EPA (US Environmental Protection Agency). 2007f. Interim Significant Noncompliance Policy 

for Clean Water Act Violations Associated with CSOs, SSOs, CAFOs, and Storm Water 

Point Sources, October, 2007. 

EPA (US Environmental Protection Agency). 2008a. Single Event Violation Data Entry Guide 

for ICIS-NPDES, October 15, 2008. 

EPA (US Environmental Protection Agency). 2008b. Implementation of Clean Water Act Section 

316(a) Thermal Variances in NPDES Permits (Review of Existing Requirements),October 

28, 2008. 

EPA (US Environmental Protection Agency). 2010a. NPDES Permit Writer’s Manual. EPA-

833-K-001.  

EPA (US Environmental Protection Agency). 2010b. MS4 Permit Improvement Guide. EPA 833-

R-10-001. 

EPA (US Environmental Protection Agency). 2011. Achieving Water Quality Through 

Integrated Municipal Stormwater and Wastewater Plans, October 27, 2011. 

EPA (US Environmental Protection Agency). 2012a. Integrated Municipal Stormwater and 

Wastewater Planning Approach Framework, June 5, 2012. 

EPA (US Environmental Protection Agency). 2012b. NPDES General Permit for Discharges 

from Construction Activities. 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

156 

EPA (US Environmental Protection Agency). 2012c. Authorization to Discharge under the 

NPDES for Concentrated Animal Feeding Operations (CAFO). IDG010000. 

EPA (US Environmental Protection Agency). 2013. Assessing Financial Capability for 

Municipal Clean Water Act Requirements, January 13, 2013. 

EPA (US Environmental Protection Agency). 2014a. Financial Capability Assessment 

Framework for Municipal Clean Water Act Requirements, November 24, 2014. 

EPA (US Environmental Protection Agency). 2014b. Revisions to the November 22, 2002 

Memorandum "Establishing Total Maximum Daily Load (TMDL) Wasteload Allocations 

(WLAs) for Storm Water Sources and NPDES Permit Requirements Based on LAs". 

EPA (US Environmental Protection Agency). 2014c. NPDES Fact Sheet: Idaho Groundwater 

Remediation Discharge Facilities. IDG911000. 

EPA (US Environmental Protection Agency). 2015. NPDES Multi-Sector General Permit for 

Stormwater Discharges Associated with Industrial Activity. 

EPA (US Environmental Protection Agency). 2016a. “Integrated Compliance Information 

System (ICIS).” Accessed January 26, 2016. https://icis.epa.gov/icis/. 

EPA (US Environmental Protection Agency). 2016b. “NPDES General Permit Inventory and 

eNOI Search Tool.” National Pollutant Discharge Elimination System (NPDES). 

Accessed January 22, 2016. http://ofmpub.epa.gov/apex/aps/f?p=LANDING:HOME.  

 

Appendix A. 2016 NPDES Permits in Idaho 

These illustrate EPA-issued NPDES permits in Idaho that are effective or administratively 

continued, as of January 2016. These numbers and examples presented in the appendix are 

subject to change. 

https://icis.epa.gov/icis/
http://ofmpub.epa.gov/apex/aps/f?p=LANDING:HOME
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Table A-1. 2016 NPDES permits in Idaho. 

Sector NPDES Permits Examples Notes 

Municipal 

POTWs
1
  116 City of Aberdeen, City of Blackfoot, 

City of Boise, City of Caldwell, City of 
Deary, City of Fairfield 

This includes domestic sewage treatment works that may not be 
publicly owned, but essentially function as POTWs (e.g., Elk Valley 
Subdivision, The Meadows LLC, Jug Mountain Ranch LLC, and 
Avimor (2015 draft permit) (EPA 2016a). 

Pretreatment 12 City of Boise, City of Coeur d’Alene, 
City of Nampa, City of Pocatello, City 
of Twin Falls 

POTWs with EPA-approved pretreatment programs. These facilities 
treat indirect industrial, manufacturing, and commercial discharges 
(EPA 2016a). 

Sewage Sludge 222 generators 

 

118 NPDES permits 

 

24 non-NPDES 

 

3 process-only facilities 

 

 

 

NPDES permitted facilities – Worley, 
Kendrick, Star. 

Non-permitted facilities – Firth, Blaine 
County, Ahsahka. 

Process-only facilities – Selle Soils 
Solutions, Latah Sanitation, Inc., Alvin 
Allen.  

 

DEQ estimates that there are approximately 222 generators of sewage 
sludge in Idaho (Tressa Nicholas, pers. comm., 2016). Of these 
sewage sludge generators, 118 facilities operate under NPDES 
permits to discharge to waters of the U.S. There are 80 additional 
facilities that operate only under active DEQ reuse permits, and do not 
discharge to waters of the U.S. (there are 25 facilities with both 
NPDES and DEQ reuse permits). There are 24 facilities that generate 
sewage sludge, but do not have NPDES or DEQ reuse permits (e.g., 
generate sewage sludge and send to landfills or other treatment and 
disposal options). Finally, in addition to the generators, there are 3 
facilities that process, but do not generate sewage sludge. 

CSSs
2 

0 Sandpoint, Glens Ferry Although some relic CSSs exist in Idaho there are no known CSOs
3
. 

SSOs
4
 Not permitted 8 SSO events were reported in 2015, 

with 3 of those events reaching 
surface waters. 

SSOs are a prohibited discharge under the CWA, with strict associated 
liability. 

MS4s
5 

16 Post Falls MS4, Pocatello, Chubbuck, 
Bannock County, and Idaho 
Transportation Department District #5 
MS4, Middleton MS4 

There is 1 NPDES-permitted Phase I MS4 and 15 Phase II MS4s in 
Idaho (EPA 2016a). EPA is drafting a general permit for all MS4s, 
statewide, anticipating spring 2016 publication in the Federal Register. 

Non-Municipal 

Industrial, 
Commercial, 
Manufacturing 

40 Bennett Timber Products Inc., 
Clearwater Paper, Independent Meat 
Co., McCain Foods USA 

These permits Include industrial, commercial, and manufacturing 
facilities discharging process and non-process wastewater (EPA 
2016a). 

MSGP
6 

Approx. 267 LKQ Corporation, ABM Mining 
Corporation, Amalgamated Sugar 
Company LLC, Western Stockmen 

EPA estimates that 267 facilities were covered by the 2008 MSGP 
when it expired (effective 2008 – 2013). 180 facilities have filed NOIs 
for the 2015 MSGP permit, with approximately 82 active certificates of 
no exposure (Margaret McCauley, pers. comm., 2016). 
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Sector NPDES Permits Examples Notes 

CGP
7 

Approx. 1209 Westmark Credit Union, Bonners Ferry 
Islands and Strait Reach Projects, 
Storall Sefl Storage 

EPA estimates that in 2015, approximately 1209 facilities were 
covered by the CGP, including approximately 26 active low erosivity 
waivers (EPA 2016b, Margaret McCauley, pers. comm., 2016). 

Cooling Water 
Intake 

1 or more (Potentially) Unknown There are potentially one or more major industrial with cooling water 
intake structures where CWA section 316(b) may apply, but EPA has 
not confirmed (Karen Burgess, pers. comm., 2016). 

CAFOs
8 

0 None There is currently one EPA-issued general permit regulating CAFOs 
(EPA 2012c). Currently, no CAFOs in Idaho have applied for or 
received coverage under this permit. One CAFO was covered until it 
requested permit termination. 

CAAP
9
  1 

 

Epicenter Aquaculture There is one EPA-issued individual permit (effective 2007 – 2012) 
(EPA 2007b). 

CAAPs (General 
Permits) 

78 Blind Canyon AquaRanch, Henslee 
Hatchery, Big Bend Trout Co., Ark 
Fisheries Inc. 

Aquaculture Facilities in Idaho Subject to WLAs under Selected 
TMDLs (effective 2007 – 2012) (EPA 2007c; 2016a). 

 10 Idaho Department of Fish and Game, 
U.S. Fish and Wildlife Service 

Cold Water Aquaculture Facilities in Idaho, not subject to WLAs 
(effective 2007 – 2012) (EPA 2007d, 2016a); 

 3 Clear Springs Foods, Hagerman 
Valley Investments, SEAPAC of Idaho 

Fish Processors Associated with Aquaculture Facilities in Idaho 
(effective 2007 – 2012) (EPA 2007e, 2016a). 

GWRGP
10 

6 McCall Oil and Chemical Corporation, 
Boise State University, Idaho Falls 
Pole Yard, Boise Towne Square Mall, 
Westgate Shopping Center, North Five 
Mile Road 

Seven facilities received an EPA administrative extension of coverage 
under the expired 2007 GWRGP (effective 2007 – 2012). The 2014 
reissuance of this general permit replaced the 2007 permit (EPA 
2014c), and five of these facilities received coverage. However, 
Atlanta Gold Corporation of America Inc. and Kinross Delamar Mining 
Company remain covered under the 2007 permit, which remains 
administratively extended for the mining facilities. EPA intends to issue 
a separate general permit covering discharges from these mines. In 
addition, EPA authorized coverage for BSU under the 2014 general 
permit. 

Small Suction 
Dredge Mining 

75 locations Grimes Creek, Mores Creek, Elk 
Creek, and their tributaries 

In 2013, EPA issued the small suction dredge general permit (effective 
2013 – 2018). For this general permit, a single application or NOI may 
have 1 or more location(s) listed. Grimes Creek, Mores Creek, Elk 
Creek, and their tributaries are permitted annually; as a result, the 
yearly tallies often include repeat permittees for these select waters. 
All other open waters can be permitted up to 5 years (2013-2018), 
depending on when an applicant applies. In 2015, a total of 56 people 
applied for permit coverage, and EPA authorized 75 requested 
locations (Tracy DeGering, pers. comm., 2016). 
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Sector NPDES Permits Examples Notes 

PGP
11 

Approx. 130 Idaho Department of Fish and Game, 
Boundary County, Avanti, Idaho 
Bureau of Land Management, Clean 
Lakes, Inc.  

There is one EPA-issued general permit regulating pesticide 
application, nationwide. EPA estimates that approximately 35,183 
facilities have received coverage under this general permit, 
nationwide, and 130 facilities are covered by this permit in Idaho 
(effective 2011 – 2016) (EPA 2016b). 

VGP
12 

6 J.E. McAmis, American Construction 
Company Inc. 

Lewiston is the only port currently listed for coverage under the VGP. 
Six vessels covered under this permit anticipate visits to Idaho (EPA 
2016a). However, this number can change from year to year (Karen 
Burgess, pers. comm., 2016). 

 

DEQ’s final 401Water Quality Certification for the vessel and small 
vessel general permits (DEQ 2012) identifies that vessels in specific 
Idaho counties are prohibited from discharging graywater or 
sewage/graywater mixtures: 

Rules Prohibiting Discharges on Certain Water Bodies  

Owners and operators of vessels covered by these general permits 
must be aware of and comply with the Panhandle Health District Rules 
governing discharges from vessels. The discharge of graywater or a 
sewage/ graywater mixture otherwise authorized under this general 
permit is prohibited in certain regions of the state pursuant to IDAP A 
41.01.01.200.01(c). Those areas include Boundary, Bonner, Kootenai, 
Benewah, and Shoshone counties in Northern Idaho (IDAPA 
41.01.01.200.01 et seq.). 

1
POTW = Privately Owned Treatment Works; 

2
CSS = Combined Sewer System; 

3
CSO = Combined Sewer System; 

4
SSO = Sanitary Sewer Overflow; 

5
MS4 = 

Municipal Separate Storm Sewer System; 
6
MSGP = Multi-Sector General Permit; 

7
CGP = Construction General Permit; 

8
CAFO = Concentrated Animal Feeding 

Operation; 
9
CAAP = Concentrated Aquatic Animal Production; 

10
GWRGP = Ground Water Remediation; 

11
PGP = Pesticide General Permit; 

12
VGP = Vessel 

General Permit 
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Appendix B. IPDES Permit Rating Work Sheet and 
Instructions 
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Instructions for Completing the IPDES Permit Rating 
Worksheet 

General Information 

From the permit, enter the NPDES/IPDES number, facility name, and city. Enter the receiving 

water name and assessment unit. The assessment unit for the receiving water body of a facility 

can be obtained through the IPDES online interface or DEQ’s Integrated Report webpage. 

Contact the IPDES data management coordinator or permit lead for assistance. 

Answer the next two questions regarding steam electric facilities and storm water permits. An 

answer of “yes” to either of these questions automatically makes this facility a major. A steam 

electric major will be automatically assigned a score of 600 and storm water major will be 

assigned a score of 700. If either of the “yes” boxes is checked, there is no need to go further. 

Factor 1: Toxic Pollutant Potential 

Determine what standard industrial classification (SIC) codes are assigned to the facility covered 

by the permit. This will usually be on Form 1 of the NPDES application or the IPDES equivalent 

form. The SIC codes are those published in 1987. If the facility has more than one outfall, each 

outfall will be identified in the NPDES application forms 2C, 2D, 2E, or the IPDES equivalent 

forms. When multiple SIC codes are assigned, select the one that appears to represent the 

primary activity at the facility and enter it in the primary SIC code box. Then enter up to four 

other SIC codes in the indicated boxes, selecting those that appear most significant if more than 

four have been reported (this will be rare). 

Use the primary SIC code to search Appendix A of these instructions to determine if there are 

industrial subcategories for that SIC code. If no subcategory exists, there will be a single entry in 

Appendix A for that SIC code or no entry at all. If there are subcategories (indicated by multiple 

entries for one SIC code), select the subcategory that best corresponds to this facility. Use the 

CFR part and subpart number to help identify the appropriate subcategory. Continue this 

procedure for each of the other SIC codes recorded. Select the industrial subcategory for the SIC 

code that has the highest toxicity group. Enter the industrial subcategory code on the rating sheet 

(use 000 if there is no subcategory) and check the appropriate total toxicity potential number. 

Note that regardless of the facility’s SIC code, if the facility discharges no process waste stream 

to a receiving water, the points scored are 0. 

Select the appropriate code number from the drop-down box and verify the points scored for 

Factor 1 in the shaded area. 

Factor 2: Flow/Streamflow Volume 

This factor consists of two methods: A (wastewater flow only) and B (wastewater and 

streamflow). Section A or Section B should be completed, but not both. Section A takes into 

account only the quantity and type of wastewater discharge from the facility. Section B scores 
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the facility for not only the quantity and type of wastewater discharged, but also its relationship 

to the receiving stream (water body) low flow conditions. 

Determine the wastewater type (I, II, or III) based on the relative volumes of noncontact cooling 

waters (as defined in 40 CFR 401.11(n)), process wastewaters, and other wastewaters in the total 

combined discharge from the facility. 

 Type I: Noncontact cooling waters are once-through cooling only and do not include 

blowdown from cooling towers and recirculating cooling systems. 

 Type II: Process wastewaters include wastewaters resulting from most manufacturing 

processes, contact cooling water, and contaminated surface runoff. 

 Type III: Other wastewaters include boiler blowdown, blowdown from cooling towers 

and recirculating cooling systems, sanitary wastewater, and uncontaminated surface 

runoff. 

The relative volumes of different wastewaters discharged can usually be determined from the 

permit application. Use Figure 1 to determine the wastewater type. If the entire discharge is 

noncontact cooling water, it is Type I. If it is all process wastewater, it is Type II. If it is neither 

noncontact cooling water nor process wastewater, it is Type III. If the flow contains more than 

1 MGD of process wastewater or more than 10% process wastewater, it is Type II. If the flow is 

predominantly noncontact cooling water (more than 90%) and contains less than 1 MGD of 

process wastewaters, it is Type I. 

Once the wastewater type has been determined, compute the total volume of wastewater 

discharged for all outfalls. This is the sum of the daily average discharges for each outfall shown 

in the permit application. 

Section A 

On the worksheet under the type of wastewater selected, check the appropriate flow range. 

Although a facility may discharge some or all of the three types of wastewater, only one flow 

range and type should be checked representing the composite of all flows. Choose the two-digit 

flow code checked from the drop-down box on the right and confirm the associated total points 

for Factor 2. 

Section B 

For a few selected facilities, the volume of wastewater discharged may be large relative to the 

low flow of the receiving water. Section B of the rating worksheet allows the reviewer to 

calculate rating points based on the relative amounts and types of wastewater and receiving 

streamflows. The reviewer should identify the type of wastewater discharged from the facility 

based on the procedure described above and in Figure B-1. The other piece of information that 

will be necessary to complete Section B is the receiving stream’s low flow (i.e., the 7Q10 flow or 

the state standard). Check the box that most closely describes the circumstances at this facility. 

Choose the appropriate code from the drop-down box and confirm the associated total points for 

Factor 2. 
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Figure B-1. Wastewater type selection flow diagram. 

Factor 3: Conventional Pollutants 

Data on conventional pollutants are obtained from the NPDES/IPDES permit and/or compliance 

files. Review the permit to see what traditional pollutants (i.e., oxygen demanding, TSS, and 

ammonia) are limited. Conventional pollutant loads are to be computed only when they are 

limited by the permit. Use the current permit limits if the permit contains two or more sets of 

limits for each outfall. 

Add the daily average load for the oxygen-demanding pollutant and identify that parameter on 

the worksheet (e.g., BOD, COD, TOC, etc.). If the permit is limited for more than one oxygen-

demanding pollutant, use the one that provides the highest load. Most effluent limits specify 

loads in kilograms or pounds per day. However, they may sometimes be given in concentration 

units (usually mg/L) or in loads per production unit, such as kg BOD/1,000 kg of product. In 

such cases, the discharge must be converted to loads in terms of pounds per day using standard 

conversion factors and flow and/or production data from the application or the discharge 

monitoring reports (DMRs). 
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Once the load has been determined, check the appropriate box, choose the code number from the 

drop-down box, and verify the points scored. Continue this for TSS and ammonia if these 

pollutants are limited. 

Factor 4: Public Health Impact 

Determine if there is a public drinking water supply within 50 miles downstream of the facility. 

A drinking water intake may include infiltration galleries or other methods of conveyance that 

ultimately get its water from the receiving stream of the NPDES/IPDES facility. If this is true, 

answer “yes” to the question on the rating worksheet. Determine the human health toxicity 

potential from Appendix A in a similar manner as outlined in Factor 1 of this instruction sheet. 

Once the human health toxicity number has been identified, choose the code number from the 

drop-down box and confirm the total points for Factor 4. 

If there are no drinking water utilities within 50 miles downstream of this facility, answer “no” to 

this question and continue to Factor 5. 

Factor 5: Water Quality Factors 

Determine if the discharge is subject to water quality limiting factors. This will be true if the 

discharge is to a stream designated as water quality limiting by DEQ or for which wasteload 

allocations have been established. This will also be true if some of the effluent limits in the 

permit are based on water quality conditions in the receiving stream rather than on effluent 

guidelines (i.e., typically TBELs). Making this determination may be somewhat difficult. 

Sources to review for the necessary information are the Fact Sheet (the rationale on which permit 

limits were based), water quality inventory reports prepared by DEQ and submitted to EPA 

biennially as required by §305 of the Clean Water Act (CWA), and area-wide Waste Treatment 

Management planning reports prepared for some urban areas by local planning agencies under 

§208 of the CWA. 

Some facilities may have had whole effluent toxicity (WET) studies performed within the last 

2 years. If this is true and the results of those tests indicated that the effluent from this facility 

shows toxicity, answer “yes” to the question in Section C of this factor. 

After answering questions A, B, and C, enter the appropriate code for each section and verify the 

total points. 

Score Summary 

Confirm the total points scored under each of the five factors considered in this rating worksheet 

and the sum. If the sum is greater than or equal to 80, the facility is considered a major. If a 

facility has scored less than 80 points and the reviewer feels that the facility should still be 

considered a major, the reviewer may make the facility a discretionary major by adding 

500 points to the total score of each of the factors. Should the reviewer wish to make this facility 

a discretionary major, it is strongly urged that the reasoning for this decision be provided on the 

rating worksheet. 



IPDES User’s Guide to Permitting and Compliance—Volume 1  

168 

Appendix A. SIC Code Cross Reference and Total and Human 
Health Toxicity Number 
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Appendix C. Outline of IPDES Individual Permit Development 
and Issuance Process 
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Appendix D. Outline of IPDES General Permit Development 
and Issuance Process 
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Appendix E. Endnotes: IDAPA and CFR References 
                                                 
1
 IDAPA 58.01.25.050 

2
 IDAPA 58.01.25.101.03 

3
 IDAPA 58.01.25.130.b 

4
 IDAPA 58.01.25.130.01.a 

5
 IDAPA 58.01.25.010.51 

6
 IDAPA 58.01.25.370 and 40 CFR Part 403 

7
 IDAPA 58.01.25.380 and 40 CFR Part 503 

8
 40 CFR 122.26(b)(14)(i – xi) 

9
 IDAPA 58.01.25.010.01 

10
 IDAPA 58.01.25.010.35 

11
 IDAPA 58.01.25.110.a.i – iii 

12
 IDAPA 58.01.25.110.02.a.i – iii 

13
 IDAPA 58.01.25.110.02.b 

14
 IDAPA 58.01.25.110.02, IDAPA 58.01.25.110.03.a, and IDAPA 58.01.25.110.04 

15
 IDAPA 58.01.25.110.03.b.ii 

16
 IDAPA 58.01.25.110.03.c 

17
 IDAPA 58.01.25.110.05.a 

18
 IDAPA 58.01.25.110.05.b and IDAPA 58.01.25.110.05.b.i 

19
 (IDAPA 58.01.25.110.05.b.ii) 

20
 IDAPA 58.01.25.110.05.b.iii 

21
 IDAPA58.01.25.110.03.b.i 

22
 IDAPA58.01.25.110.05.c 

23
 IDAPA 58.01.25.106.01 

24
 IDAPA 58.01.25.110.06 

25
 IDAPA 58.01.25.110.07.a 

26
 IDAPA 58.01.25.110.07.b 

27
 IDAPA 58.01.25.104 

28
 IDAPA 58.01.03 

29
 IDAPA 58.01.17 

30
 IDAPA 58.01.25 

31
 IDAPA 58.01.21.012.01.a 

32
 IDAPA 58.01.25.102.02 and IDAPA 58.01.25.090.01 

33
 IDAPA 58.01.25.002.02 

34
 40 CFR 2.302 

35
 40 CFR 136 

36
 IDAPA 58.01.02 

37
 IDAPA 58.01.02.051.02 

38
 IDAPA 58.01.05 

39
 IDAPA 37.03.03 

40
 IDAPA 58.01.25 

41
 IDAPA 58.01.01 

42
 IDAPA 58.01.01 

43
 IDAPA 58.01.01 

44
 IDAPA 58.01.16.650 

45
 IDAPA 58.01.03 

46
 IDAPA 58.01.17 

47
 IDAPA 58.01.25.103 

48
 IDAPA 58.01.25.103.05 

49
 IDAPA 58.01.02.052 and IDAPA 58.01.02.052 

50
 IDAPA 58.01.02.060 

51
 IDAPA 58.01.02.400 

52
 IDAPA 58.01.25.105.11.b and IDAPA 58.01.25.105.17.a 
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53

 IDAPA 58.01.25.106.06 
54

 IDAPA 58.01.25.106.07 
55

 IDAPA 58.01.25.105.03 
56

 IDAPA 58.01.25.101.02 
57

 IDAPA 58.01.25.106.04.b 
58

 IDAPA 58.01.25.106.04.a 
59

 IDAPA 58.01.25.101.02 
60

 IDAPA 58.01.25.106.01 
61

 IDAPA 58.01.25.106.01 
62

 IDAPA 58.01.25.106.05.c 
63

 IDAPA 58.01.25.106.05 
64

 IDAPA 58.01.25.105.03.e 
65

 IDAPA 58.01.25.106.02 
66

 IDAPA 58.01.25.106.02 
67

 IDAPA 58.01.25.106.03 
68

 40 CFR 125.3 
69

 IDAPA 58.01.25.302.03 and 40 CFR 122.29(d) 
70

 40 CFR 122.44(d)(1)(v) – (vi) 
71

 IDAPA 58.01.02.051 
72

 40 CFR 133, 40 CFR 133.102, and 40 CFR 133.105 
73

 40 CFR 401 – 471 
74

 IDAPA 58.01.02.210.03 
75

 IDAPA 58.01.25.302.06.a.ii.(2) 
76

 IDAPA 58.01.02.051 and IDAPA 58.01.02.052 
77

 IDAPA 58.01.02.060 
78

 IDAPA 58.01.02.060.01.i 
79

 IDAPA 58.01.25.302.06.a.i 
80

 IDAPA 58.01.25.302.06 
81

 IDAPA 58.01.25.302.06.a.v 
82

 IDAPA 58.01.25.302.06.a.vi 
83

 IDAPA 58.01.25.302.06.a.vii 
84

 IDAPA 58.01.25.302.06.a.vii 
85

 IDAPA 58.01.25.303.06 
86

 40 CFR 125.3 
87

 IDAPA 58.01.25.303.01 
88

 IDAPA 58.01.25.303.02 
89

 40 CFR Part 136 and IDAPA 58.01.25.303.03 
90

 40 CFR 125.3 
91

 IDAPA 58.01.25.303.06 
92

 IDAPA 58.01.25.303.06 
93

 IDAPA 58.01.25.303.08 
94

 IDAPA 58.01.25.303.09 
95

 IDAPA 58.01.25.200.02 
96

 IDAPA 58.01.25.108.b.vii and IDAPA 58.01.25.108.b.ix 
97

 IDAPA 58.01.25.304.01.b 
98

 IDAPA 58.01.25.304.01.a 
99

 IDAPA 58.01.25.304.01.g and IDAPA 58.01.25.304.01.h 
100

 IDAPA 58.01.25.304.01.c and IDAPA 58.01.25.304.02 
101

 IDAPA 58.01.25.304.02.a and IDAPA 58.01.25.304.02.e 
102

 IDAPA 58.01.25.300.12 
103

 IDAPA 58.01.25.302.13 
104

 IDAPA 58.01.25.305 and IDAPA 58.01.02.400  
105

 40 CFR 122.29(d)(4) 
106

 IDAPA 58.01.25.305 
107

 IDAPA 58.01.25.305.02 
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108

 IDAPA 58.01.25.300 
109

 IDAPA 58.01.25.107.01 
110

 IDAPA 58.01.25.109 
111

 IDAPA 58.01.25.109.01 
112

 IDAPA 58.01.25.109.01.d, IDAPA 58.01.25.109.02.b., and IDAPA 58.01.25.109.01.i 
113

 IDAPA 58.01.25.109.02.h 
114

 40 CFR §123.44 
115

 IDAPA 58.01.25.107.04 
116

 IDAPA 58.01.25.204 
117

 IDAPA 58.01.25.600.02 
118

 IDAPA 58.01.25.130.05.b.iv 
119

 IDAPA 58.01.25.103 
120

 40 CFR 125.3 
121

 40 CFR 122.44(d)(1)(v) – (vi) 
122

 IDAPA 58.01.02.051 
123

 40 CFR 401 – 471 
124

 IDAPA 58.01.02.210.03 
125

 IDAPA 58.01.25.302.06.a.ii.(2) 
126

 IDAPA 58.01.02.051 and IDAPA 58.01.02.052 
127

 IDAPA 58.01.25.302.06.a.i 
128

 IDAPA 58.01.25.302.06.a.vii 
129

 IDAPA 58.01.25.302.06.a.vii 
130

 IDAPA 58.01.25.303.06 
131

 40 CFR 125.3 
132

 IDAPA 58.01.25.303.01 
133

 40 CFR Part 136 and IDAPA 58.01.25.303.03 
134

 40 CFR 125.3 
135

 IDAPA 58.01.25.303.06 
136

 IDAPA 58.01.25.303.06 
137

 IDAPA 58.01.25.303.08 
138

 IDAPA 58.01.25.303.09 
139

 IDAPA 58.01.25.200.02 
140

 IDAPA 58.01.25.108.b.vii and IDAPA 58.01.25.108.b.ix 
141

 IDAPA 58.01.25.304.01.b 
142

 IDAPA 58.01.25.304.01.a 
143

 IDAPA 58.01.25.304.01.g and IDAPA 58.01.25.304.01.h 
144

 IDAPA 58.01.25.304.01.c and IDAPA 58.01.25.304.02 
145

 IDAPA 58.01.25.304.02.a and IDAPA 58.01.25.304.02.e 
146

 IDAPA 58.01.25.300.12 
147

 IDAPA 58.01.25.302.13 
148

 IDAPA 58.01.25.109.01 
149

 IDAPA 58.01.25.109.01.d, IDAPA 58.01.25.109.02.b., and IDAPA 58.01.25.109.01.i 
150

 IDAPA 58.01.25.102.02 and IDAPA 58.01.25.090.01 
151

 IDAPA 58.01.25.130.04 
152

 IDAPA 58.01.25.130.05.b.xi 
153

 IDAPA 58.01.25.130.05.b.ii 
154

 IDAPA 58.01.25.130.03 
155

 IDAPA 58.01.21.012.01.a 
156

 IDAPA 58.01.25.002.02 
157

 40 CFR 2.302 
158

 IDAPA 58.01.25.106.01 
159

 IDAPA 58.01.25.130.05.b.xii 
160

 IDAPA 58.01.25.130.05.d 
161

 IDAPA 58.01.25.130.05.c 
162

 IDAPA 58.01.25.130.05.c 
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163

 IDAPA 58.01.25.130.05.d 
164

 IDAPA 58.01.25.130.05.e 
165

 IDAPA 58.01.25.130.05.f 
166

 IDAPA 58.01.25.201.01.a 
167

 IDAPA 58.01.25.201.02.d 
168

 IDAPA 58.01.25.202 
169

 IDAPA 58.01.25.203 
170

 IDAPA 58.01.25.201.02.b 
171

 IDAPA 58.01.25.201.01.b.ii 
172

 IDAPA 58.01.25.201.03 
173

 40 CFR 122.42(e)(6) 
174

 IDAPA 58.01.25.201.01.b.ii 
175

 IDAPA 58.01.25.201.02.c.i 
176

 IDAPA 58.01.25.201.02.c.ii 
177

 IDAPA 58.01.25.201.02.c.ii(1) 
178

 IDAPA 58.01.25.120 
179

 IDAPA 58.01.25.201.02.c.ii(2) 
180

 IDAPA 58.01.25.201.02.c.iii 
181

 IDAPA 58.01.25.201.01 or IDAPA 58.01.25.203.01 
182

 IDAPA 58.01.25.201.01 or IDAPA 58.01.25.203.01 
183

 IDAPA 58.01.25.201.02.c.iv 
184

 IDAPA 58.01.25.201.02.c.xiii and IDAPA 58.01.12, 
185

 IDAPA 58.01.25.201.02.c.v 
186

 IDAPA 58.01.25.310 
187

 IDAPA 58.01.25.201.02.c.vi 
188

 IDAPA 58.01.25.201.02.c.vii 
189

 IDAPA 58.01.25.201.02.c.viii 
190

 IDAPA 58.01.25.201.02.c.ix 
191

 IDAPA 58.01.25.201.02.c.x 
192

 IDAPA 58.01.25.201.02.c.xi 
193

 IDAPA 58.01.25.201.02.c.xii and IDAPA 58.01.25.302.08 
194

 40 CFR §122.34(b) and IDAPA 58.01.25.201.02.c.xiv 
195

 IDAPA 58.01.25.201.02.c.xv 
196

 IDAPA 58.01.25.201.02.c.xvi 
197

 IDAPA 58.01.25.201.02.c.xviii 
198

 IDAPA 58.01.16.650 
199

 IDAPA 58.01.25.380 
200

 IDAPA 58.01.25.201.01.a 
201

 IDAPA 58.01.25.201.01.b 
202

 IDAPA 58.01.25.201.01.b.ii 
203

 IDAPA 58.01.25.201.02.d 
204

 IDAPA 58.01.25.201.02.c 
205

 IDAPA 58.01.25.202 
206

 IDAPA 58.01.25.201.02.d.i 
207

 IDAPA 58.01.25.201.01.a 
208

 IDAPA 58.01.25.201.01.b.iii 
209

 IDAPA 58.01.25.201.01.b 
210

 IDAPA 58.01.25.203.02 
211

 IDAPA 58.01.25.203.03 
212

 IDAPA 58.01.02.051 
213

 IDAPA 58.01.02.052 
214

 IDAPA 58.01.23 
215

 IDAPA 58.01.25.310 
216

 IDAPA 58.01.25.310 
217

 40 CFR 125.30 – 32  
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218

 IDAPA 58.01.25.310.01.b  
219

 40 CFR 125.70–73  
220

 IDAPA 58.01.25.310 and 40 CFR 125.70 – 73 
221

 IDAPA 58.01.02.401.01 
222

 IDAPA 58.01.25.310.01.e 
223

 IDAPA 58.01.25.109.01.f – h  
224

 IDAPA 58.01.02.260 and 40 CFR 131.10(g) 
225

 IDAPA 58.01.02.102.02.a.vi and IDAPA 58.01.02.260.01.b.vi 
226

 IDAPA 58.01.02.051.02 and IDAPA 58.01.02.052.08 
227

 IDAPA 58.01.25.105.08.d and IDAPA 58.01.25.105.16.e 
228

 IDAPA 58.01.25.105.11.b and IDAPA 58.01.25.105.17.a 
229

 IDAPA 58.01.25.106.06 
230

 IDAPA 58.01.25.106.07 
231

 IDAPA 58.01.25.302.03.c 
232

 40 CFR 127.15 
233

 IDAPA 58.01.25.303.07 
234

 IDAPA 58.01.25.303.07.b 
235

 40 CFR Part 401 – 471 
236

 IDAPA 58.01.25.303.07.c 
237

 40 CFR 123.44, and 40 CFR 131.21 
238

 IDAPA 58.01.25.500.01and Idaho Code §39-108 and 39-117 
239

 40 CFR 123.45 
240

 40 CFR Section 403.8(f)(2)(viii) 
241

 40 CFR Part 403.8(f)(2)(vii)(A-H) 
242

 40 CFR 403.3(l) 
243

 40 CFR 403.3(l) 
244

 40 CFR 403.3(l) 
245

 40 CFR 403.8(f)(1)(vi)(B)  
246

 IDAPA 58.01.25.300.05 
247

 Idaho Code §§39-101 through 39-130 and Idaho Code §39-175E 
248

 Idaho Code §39-108 
249

 Idaho Code §39-108(3)(a)(ii) 
250

 Idaho Code §39-116A 
251

 Idaho Code §39-109 
252

 IDAPA 58.01.25.500.02 and Idaho Code §39-117 
253

 IDAPA 58.01.25.500.03 and Idaho Code §39-117 
254

 Idaho Code §39-109 
255

 Idaho Code §39-109 
256

 Idaho Code §39-108(8) 
257

 Idaho Code §39-108(5)(a) 
258

 Idaho Code §39-117(1) 
259

 Idaho Code §39-117(3) 
260

 Idaho Code §39-108(5)(b) 
261

 Idaho Code §39-101, et. seq 
262

 40 CFR 123.27 
263

 IDAPA 58.01.25.500.04.b 
264

 IDAPA 58.01.25.500.04.c 
265

 IDAPA 58.01.25.500.04.a 
266

 IDAPA 58.01.25.204, 205, and 206 
267

 IDAPA 58.01.25.204.01 
268

 IDAPA58.01.25.204.19 
269

 IDAPA 58.01.25.204.04 
270

 IDAPA 58.01.25.204.01, 20, 21, 24 
271

 IDAPA 58.01.25.204.02 
272

 IDAPA 58.01.25.204.05 
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273

 IDAPA 58.01.25.204.03 
274

 IDAPA 58.01.25.600 
275

 IDAPA 58.01.25.204.07 
276

 IDAPA 58.01.25.204.08 
277

 IDAPA 58.01.25.204.09 
278

 IDAPA 58.01.25.204.10 
279

 IDAPA 58.01.25.204.16 
280

 IDAPA 58.01.25.204.17 
281

 IDAPA 58.01.25.204.24.a 
282

 IDAPA 58.01.25.204.24.c 
283

 IDAPA 58.01.25.204.26 
284

 Section 67-5273, Idaho Code 
285

 Section 67-5272, Idaho Code 
286

 IDAPA 58.01.25.204.27 
287

 IDAPA 58.01.25.130.05.c. 
288

 IDAPA 58.01.25.204.28 and 40 CFR 124.19 
289

 IDAPA 58.01.25.204.11 
290

 IDAPA 58.01.25.204.13.a 
291

 IDAPA 58.01.25.204.06 
292

 IDAPA 58.01.25.204.13.b 
293

 IDAPA 58.01.25.204.14 
294

 IDAPA 58.01.25.205.05 and IDAPA 58.01.25.206.a and b 
295

 IDAPA 58.01.25.205.02 
296

 IDAPA 58.01.25.205.03 
297

 IDAPA 58.01.25.205.06.a 
298

 IDAPA 58.01.25.205.06.b 
299

 IDAPA 58.01.25.205.04 
300

 IDAPA 58.01.25.206.01.a 
301

 IDAPA 58.01.25.206.01.a 
302

 IDAPA 58.01.25.206.03 
303

 IDAPA 58.01.25.206.02 


