Water Quality Standards
Docket No. 58-0102-1001
Response to Public Comments

Comment

DEQ Response

1) Christine Psyk, Associate Director, Office of Water and Watersheds, U.S. EPA Region 10
Letter received September 9, 2010

The Environmental Protection Agency (EPA) commends the State of Idaho on its decision to work toward
adoption of antidegradation implementation procedures; and, we appreciate the effort that the Idaho
Department of Environmental Quality (IDEQ) has made in conjunction with interested stakeholders through
its negotiated rulemaking process. Our understanding of the status of Idaho's rulemaking process is that
IDEQ is soliciting public comment on a draft rule in September 2010; will forward a proposed rule to the
Board of Environmental Quality in November 2010; and, if the Board adopts the proposed rule, it will be
considered as a pending rule by the Idaho legislature in its 2011 session that extends from January 2011 to
approximately April 2011.

We want to emphasize the importance of Idaho moving forward in accordance with its current schedule to
adopt antidegradation implementation procedures which are required under Clean Water Act regulations at
40 CFR 131.12. As you are aware, EPA is currently in litigation regarding the need for antidegradation
implementation procedures in Idaho. In consideration of the State's ongoing rulemaking process, EPA has
delayed taking action with respect to Idaho's antidegradation implementation procedures. EPA has been
actively involved in the State's rulemaking process since its inception, attending negotiated rulemaking
sessions and commenting on various drafts of the rule. EPA intends to continue its participation by
commenting on the proposed rule as appropriate during the September 2010 public comment period.
However, if the legislature does not adopt rules delineating antidegradation implementation procedures, and
IDEQ does not submit those antidegradation implementation procedures to EPA for review and approval
after the end of the 2011 legislative session, then EPA will consider its options available under the Clean
Water Act (CWA), including issuing a determination under section 303(c)(4)(B) of the CWA.

Such a determination would evaluate whether Idaho's antidegradation program is consistent with the
requirements of the CWA. If EPA issued a determination that Idaho needs antidegradation implementation
procedures, EPA would have an obligation to propose and promulgate any necessary procedures for the
State if the State did not promptly do so. Please note that this letter does not constitute a determination
pursuant to CWA section 303(c)(4)(B).

It is also important that the antidegradation implementation procedures adopted by Idaho be consistent with
the CWA and its implementing regulations. This includes the procedures being applicable to all "waters of
the United States" in Idaho, and all activities that require a permit under federal law or a state certification
pursuant to section 401 of the CWA (such as CWA Section 402 NPDES permits, CWA section 404 permits,
and FERC licenses). Assuming Idaho is successful in adopting and submitting antidegradation

This comment is in support of initiation of this rulemaking
and requires no response.
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implementation procedures in accordance with its current schedule, EPA will carefully review them to
ensure they are consistent with the CWA and its implementing regulations.

2) Christine Psyk, Associate Director, Office of Water and Watersheds, U.S. EPA Region 10
Letter received October 1, 2010

EPA appreciates the Idaho Department of Environmental Quality's (IDEQ) effort to develop antidegradation
implementation procedures and this opportunity to provide comments on the proposed rule that was
published for public comment on September 1, 2010. We appreciate that the proposed rule addresses a
number of concerns raised in our comments of May 5, 2010 and July 28, 2010. Enclosed with this letter we
are providing comments that recommend additional changes for your consideration as you prepare to submit
the rule to the Idaho Board of Environmental Quality.

Our comments today are organized along two areas: 1) areas that speak to major concerns where EPA
approval is unlikely if those concerns are not addressed, and 2) areas where we believe it is important to
clarify the rule. The major areas of concern involve Section 052.03 Emergency Actions, Section 052.07.a
and b. Tier | Review, and Sections 052.08.d and 010.18 concerning the use of "measurable." In addition, for
your consideration we comment on the potential impact of EPA's plan to revise the federal water quality
standards regulation on IDEQ's proposed approach to determining when high quality water protection is
provided (i.e., IDEQ's waterbody approach to Tier Il implementation at Section 052.06).

I would like to emphasize the importance of Idaho moving forward in accordance with its current schedule
to adopt antidegradation implementation procedures that are consistent with the Clean Water Act and 40
CFR 131.12. We applaud and support your efforts as you go forward with the rule. As explained in our
September 9,2010 letter, if IDEQ does not submit antidegradation implementation procedures to EPA for
review and approval after the end of the 2011 legislative session, EPA will consider its options available
under the Clean Water Act (CWA), including issuing a determination under Section 303(c)(4)(B) of the
CWA.

Major Concerns

> 052.03 Emergency Actions. EPA has serious concerns that the proposed emergency actions provision
provides an exemption to Idaho’s antidegradation policy that is overly broad and could authorize water
quality changes that permanently use all of a water’s assimilative capacity and/or result in the loss of
existing uses. The federal antidegradation policy at 40 CFR 131.12 does not provide regulatory authority for
allowing such exemptions to existing use protection, or for permanent lowering of water quality without an
antideg review. IDEQ could address EPA’s concerns by limiting the provision to short term and temporary
lowering of water quality that will not result in a loss of existing uses, as shown below. If EPA’s concerns
are not addressed, it is unlikely that EPA could approve section 052.03.

“03. Emergency Actions. Nothing in the antidegradation policy is intended to apply to emergency response

Thanks for your voice of support.

Based on EPA's concerns, DEQ will remove the
emergency action provision. DEQ, however, believes this
iS a very narrow exemption as most emergency actions are
done without a permit or license. In addition, there will
most likely be little or no opportunity for DEQ review of
most emergency actions. DEQ believes that the removal of
this provision does not prevent DEQ from using its
discretion when reviewing a permit or license to apply the
antidegradation provisions in a manner which is
appropriate given the circumstances presented by an
emergency situation.
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actions taken to protect human life or property, provided that any lowering of water quality is short term and
temporary and does not result in water guality lower than necessary to protect existing uses

» 052.07.a and b. Tier I Review. Section 052.07 of the proposed regulation includes the statement
“existing uses and the water quality necessary to protect the existing uses must always be maintained and
protected.” This is consistent with Idaho’s antidegradation policy at 051.01 and the federal regulation at 40
CFR 131.12(a)(1). However, EPA has serious concerns that subsections 052.07.a and b undermine the
language at section 052.07 because the subsections are too narrow to ensure protection of

existing uses in all cases.

The language at subsection 052.07.a along with the new proposed regulatory definition of “assigned criteria”
creates a presumption that the criteria in Idaho’s water quality standards will ensure protection of all existing
uses, and that Idaho’s list of potential designated uses at section 100 covers all potential existing uses. EPA
is concerned that this presumption may not be accurate in all cases. It is important that the antidegradation
provisions provide for protection of existing uses that are not designated in Idaho’s water quality standards,
and provide for the possibility that the criteria in Idaho’s standards may not always ensure the water quality
necessary to protect all existing uses.

Though written differently than subsection 052.07.a, subsection 052.07.b also seems to rely on the criteria in
Idaho’s water quality standards combined with the list of potential designated uses at section 100 to ensure
protection of all existing uses. However, subsection 052.07.b refers to “beneficial uses” rather than existing
beneficial uses. Idaho’s water quality standards include a definition for beneficial use (010.067) and it is
unclear if it incorporates the regulatory definition of existing beneficial use (010.326). Thus it is unclear
whether protection of beneficial uses will ensure protection of existing uses.

IDEQ could address EPA’s concerns by revising the rule, 1) to remove the presumption, 2) to explicitly state
that in all cases, water quality better than that provided by Idaho’s criteria will be ensured if necessary to
protect existing uses, and 3) to refer to “existing beneficial uses” rather than “beneficial uses.” EPA has
suggested an approach that achieves this that combines 052.07.a and b, and preserves IDEQ’s additional
reference to compliance with the provisions of section 055 if a receiving water does not meet assigned
criteria. However, EPA does not believe the reference to section 055 is relevant to the necessary existing use
provisions. Alternatively, IDEQ could also address EPA’s concerns by deleting subsections 052.07.a and b.
If EPA’s concerns are not addressed, it is unlikely that EPA could approve 052.07.a and b.

“052.07. Tier I Review. Tier | review will be performed for all new or reissued permits or licenses. Existing
uses and the water quality necessary to protect the existing uses must always be maintained and protected.
No degradation of water quality may be allowed that would cause or contribute to violation of water

quality criteria.

DEQ does not believe there is anything in sections 052.07a
& b that undermines the opening statement. Rather, these
sections merely address the two possibilities that can be
encountered: a) water meets all criteria or b) water does
not. The Idaho WQS already have substantive language at
055 addressing the latter situation, and it seemed prudent to
make the link.

DEQ agrees to delete these two sections from the rule.
EPA needs to realize, however, that as a practical matter
DEQ will not be able to create use categories or criteria in
the context of antidegradation review.

If EPA believes ldaho’s list of uses in section 100 of our
WQS does not cover all existing uses, then DEQ would
appreciate help in identification of uses that are not
covered and assistance with the resources to develop
criteria that would apply to them. DEQ asks this because
DEQ believes antidegradation review must be based on
defined choices, not ethereal ‘what ifs’. If EPA believes
Idaho’s current suite of uses and criteria associated with
those uses is inadequate then EPA should address that
through an Administrator’s determination, clearly
identifying the uses and criteria EPA finds are missing.

Under Idaho WQS designated and existing uses are a
subset of the more general term beneficial uses, so when
used without qualification beneficial uses means both
designated and existing uses.

Response to Public Comments, Docket No. 58-0102-1001 3




a. In all cases, whether-} a receiving water does not meet assigned criteria, or a receiving water meets or
surpasses assigned criteria, then the Department shall ensure that an activity or discharge authorized by a
new or reissued permit or license meets criteria adopted and any better water quality that may be necessary
to protect and maintain existing beneficial uses. If a receiving water does not meet assigned criteria, then the

Department and shall also ensure that the activity or dlscharge complles with the prowsmns of Sectlon 055
of these rules 3 3 3 , ! 3

Whether IDEQ chooses to revise or delete subsections 052.07.a and b, language should be added that
identifies the process IDEQ will use to identify existing uses and the water quality necessary for their
protection. An approach to this is suggested below:

"ldentification of existing uses and the water quality necessary for their protection shall be based on all
available water guality-related information, including any water quality-related data and information
submitted during the public comment period for the permit or license."

» 052.08.d and 010.18., “Measurable.” The “measurable change” provision at section 052.08.d and the
definition of “Degradation or Lower Water Quality” at section 010.18 provide that a change in water quality
must be measurable to be considered degradation/a lowering of water quality. The use of measurable affects
the application of Idaho’s Tier 2 and Tier 3 provisions because both are triggered by actions that cause
“degradation” (see sections 052.09 and 052.10.g). EPA has serious concerns that the application of
measurable acts as a de facto de minimis provision, without a cumulative cap. Proposed new or increased
activities and discharges would avoid a Tier 2 analysis when the calculated change in water quality would
not be considered measurable, without the calculated change being considered in the Tier 2 de minimis
provision at 052.09.a. Similarly, new or increased point sources, and any associated lowering of water
quality that was not considered measurable, could be allowed in Tier 3 waters without meeting the otherwise
applicable offset requirements. De minimis lowering of water quality is not authorized by the federal Tier 3
policy at 40 CFR 131.12(a)(3).

Furthermore, an un-measurable change could be greater than de minimis, even of a magnitude that impairs
uses. EPA appreciates that to address this situation IDEQ added to the proposed definition of measurable the
statement, “Because the Department recognizes that in some cases smaller changes may be significant to
human health or aquatic life protection, the Department will in those cases consider calculated changes to

be measurable.” However, there is no indication as to when IDEQ would definitely use this clause, and most
importantly here, it does not address the broader concerns discussed above for sections 052.08.d and 010.18.

DEQ agrees to add this language.

DEQ agrees to delete measurable from the definition. DEQ
is also pursuing changes to the definition of lower water
quality in Idaho statute to ensure the statute and rule are
consistent.

It is inconceivable to us that there would be a series of un-
measurable changes that would not eventually trip our
significance thresholds in 052.09a. Therefore EPA’s
concern over a lack of a cumulative cap on measurable is
in our opinion misplaced.
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IDEQ could address EPA’s concerns by deleting section 052.08.d and removing “measurable” from the
proposed definition of “Degradation or Lower Water Quality,” as shown below. For proposed new or
increased activities and discharges, IDEQ should use the calculated change in water quality when
implementing Tier 2 and Tier 3. If EPA’s concerns are not addressed, it is unlikely that EPA could approve
sections 052.08.d and 010.18.

“010.18. Degradation or Lower Water Quality. For purposes of antidegradation review, degradation or
lower water quality means a change in concentration of a pollutant that is measurable-and adverse to
beneficial uses that may be made of the water, as calculated upon appropriate mixing of the discharge and
receiving water.”

Additional Clarifications and Comments

» 010.18. Degradation or Lower Water Quality. (adverse to beneficial uses). EPA suggests that IDEQ
either delete “adverse to beneficial uses” from the definition of “Degradation or Lower Water Quality,” or
add a statement clarifying IDEQ’s interpretation of “adverse.” It is important that a proposed lowering of
water quality need not be of a degree that would impair uses to be given appropriate consideration under
IDEQ’s antidegradation policy and implementation procedures. This is relevant to Tier 2 and Tier 3 which in
accordance with the federal antidegradation policy address protection of water quality that is better than
necessary to protect uses (40 CFR 131.12(a)(2)) and prohibit (with limited short term and temporary
exception) lowering of water quality in Outstanding National Resource Waters (40 CFR 131.12(a)(3)). We
believe our suggested wording presented below is consistent with interpretations IDEQ has already made
with regard to the meaning of “adverse” as used in this context (personal communication; IDEQ’s letter to
EPA explaining its “Special Resource Waters” rule, Burnell to Jennings, 8/3/07; and Interim
Antidegradation Review Guidelines for ldaho, version 1, 5/18/10, posted on IDEQ’s website 5/19/10). Such
a clarification in rule would avoid potential ambiguity when interpreting the “Degradation or Lower Water
Quality” definition.

“18. Degradation or Lower Water Quality. For purposes of antidegradation review, degradation or lower
water quality means a change in concentration of a pollutant that is measurable-and adverse to beneficial
uses that may be made of the water, as calculated upon appropriate mixing of the discharge and receiving
water. ‘Adverse to beneficial uses’ simply means that the quality of water is worsening.” [Note that this
includes the deletion of “measurable and” in accordance with the comment above.]

or,

“18. Degradation or Lower Water Quality. For purposes of antidegradation review, degradation or lower
water quality means a change in concentration of a pollutant that-is-measurable-and-adverse-to-beneficial

DEQ believes this suggested change is unnecessary. DEQ
agrees completely that “lowering of water quality” need
not be of a degree that would violate criteria in order to be
given appropriate consideration under DEQ’s
antidegradation policy. Such an interpretation would
completely obfuscate Tier 1l and Tier 111 protection.
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uses-that-may-be-made-of-the-water resulting in worsening water guality, as calculated upon appropriate

mixing of the discharge and receiving water.”

» 010.45. Highest Statutory and Regulatory Requirements for Point Sources. EPA suggests the
addition of language to the definition of “Highest Statutory and Regulatory Requirements for Point Sources”
to clarify the meaning of “It also includes any compliance schedules or consent orders.” EPA understands
that the inclusion of “It also includes any compliance schedules or consent orders” at 010.45 is to allow
recognition of enforceable actions to bring point sources into compliance with the Clean Water Act, in the
assessment of whether 052.09(b) of the proposed regulation is satisfied. Section 052.09(b) provides that “In
allowing any degradation of high water quality, the Department must assure that there shall be achieved in
the watershed the highest statutory and regulatory requirements for all new and existing point sources and
cost-effective and reasonable best management practices for nonpoint source controls,” and reflects a
requirement of 40 CFR 131.12(a)(2). To clarify the intent of the reference to compliance schedules or
consent orders, EPA suggests the additional language presented below.

“45. Highest Statutory and Regulatory Requirements for Point Sources. All applicable effluent limits
required by the Clean Water Act and other permit conditions. It also includes any compliance schedules or
consent orders requiring measures to achieve applicable effluent limits and other permit conditions
required by the Clean Water Act.”

P 052. 02. Restoration Projects. It is important that “where determined necessary” is properly
implemented to avoid unnecessary lowering of water quality during restoration projects. As shown below,
EPA suggests addition of a statement, “Restoration projects shall implement reasonable pollution control
measures.” EPA reads “changes in water quality,” combined with “to secure long term improvement,” to
mean that any lowering of water quality during restoration activities would be temporary with a net result
being improvement in water quality (not lowering). Nevertheless, this provision should not alleviate the need
to implement appropriate measures to avoid or minimize temporary lowering of water quality. Our
suggestion is intended to clarify this.

“02. Restoration Projects. Changes in water quality may be allowed by the Department without an
antidegradation review where determined necessary to secure long-term water quality improvement through
restoration projects designed to trend toward natural characteristics and associated uses to a water body
where those characteristics and uses have been lost or diminished. Restoration projects shall implement
reasonable pollution control measures.”

» 052.04 General Permits. It is important that general permits, like individual permits, adequately address
antidegradation. In the sentence at section 052.04 that begins “For general permits that do not adequately
address antidegradation, the Department may conclude ...” (emphasis added), EPA suggests that IDEQ
clarify that it will take action as necessary to adequately address antidegradation. We interpret “may” to

DEQ agrees to make this change.

DEQ agrees that appropriate best management practices
should be used in connection with restoration projects, and
has changed the rule accordingly.

DEQ intended this language to indicate that DEQ would
take action as necessary to ensure antidegradation is
adequately addressed. EPA’s rewrite does make our intent
more clear, and DEQ agrees to include the language
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mean that IDEQ has options, and suggest that the language be clarified by presenting those options. An
approach to this is presented below.

“04. General Permits. For general permits issued on or after July 1, 2011, the Department will conduct
antidegradation review, including a Tier Il analysis, at the time at which general permits are certified. For
general permits that adequately address antidegradation, review of individual applications for coverage will
not be required unless it is required by the general permit. For general permits that do not adequately address
antidegradation, the Department shall ensure that antidegradation is adequately addressed. To achieve this
the Department may conclude that other conditions, such as the submittal of additional information or
individual certification at the time an application is submitted for coverage under a general permit, are-may
be necessary in the general permit to provide reasonable assurance of compliance with the antidegradation
policy; may require an individual permit; or may deny certification.”

P> 052.06. Identification of Tier I and Tier II Waters. Idaho’s proposed approach to determining when
Tier 2 protection will be provided is “waterbody by waterbody.” We would like to ensure that IDEQ is
aware that EPA has received substantial comments concerning the scope and protectiveness of the
waterbody approach to Tier 2. These comments are being considered as EPA evaluates potential revisions to
the federal water quality standards regulation. With the relative timing of Idaho’s rule process and EPA’s
expected proposal of revisions to its water quality standards rule, it is possible that EPA would not be in a
position to approve ldaho’s waterbody approach when adopted. Adopting the parameter by parameter
approach to Tier 2 review would strengthen ldaho’s antidegradation procedures, and would reduce the
potential risk that IDEQ might need to revise its rule in the future.

» 052.08. Evaluation of Effect of an Activity or Discharge on Water Quality. As IDEQ has already
done in other sections of the proposed regulation, EPA suggests that IDEQ add a provision to 052.08 that
recognizes IDEQ’s ability to request additional information where adequate data are not already available to
make informed decisions. For example, such a provision could be important when implementing 052.08.a.i
“Current Discharge Quality” if there is a proposal to increase the discharge of a parameter that has not been
previously monitored. Previously collected discharge monitoring data “collected within five years of the
application for a permit or license” would not provide information to characterize current discharge quality
in that case. We suggest that the italicized and underlined language presented below either be added as a new
section at 052.08.a, or, at a minimum, added to 052.08.a.i as follows.

“i. Current Discharge Quality. For parameters of concern that are currently limited, current discharge quality
shall be based on limits in the current permit or license. For parameters of concern not currently limited,
current discharge quality shall be based on available discharge quality data collected within five years of the
application for a permit or license. The department may require additional information from the applicant,
including data from additional discharge monitoring, as necessary to evaluate the effect of an activity or
discharge on water guality.”

suggested. DEQ does not, however, agree with EPA's
attempt to identify all choices DEQ has to respond to
antidegradation in connection with a general permit. An
attempt to describe all options may in fact result in limiting
available options. Section 401 authorizes DEQ to respond
to a federal permit or license in a number of different ways.
The current language describes possible options, but in no
way does this language affect the state's authority to
respond in different ways, including without limitation,
denying or waiving certification.

DEQ hopes EPA will continue to communicate and make
its likely path forward on this matter clear.

DEQ has simplified this to addition of “other appropriate
data” consistent with subsequent subsections. DEQ expects
that discharge monitoring reports and permit applications
should provide adequate data to conduct an antidegradation
review and hopes to coordinate with EPA in permit writing
to assure that is the case.
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» 052.09.a and c Tier II Analysis. To ensure consistency in the use of “activities or discharges,” as
opposed to “discharge,” we suggest the edits presented below.

“09. Tier II Analysis A Tier 1l analysis will only be conducted for activities or discharges, subject to a
permit or a license, that cause degradation. The Department may allow significant degradation of surface
water quality that is better than criteria only if it is determined to be necessary to accommodate important
economic or social development in the area in which the waters are located. The process and standard for
this determination are set forth below.

a. Insignificant Activity or Discharge. The Department shall consider the size and character of an activity or
a discharge or the magnitude of its effect on the receiving stream and may determine that it is insignificant.
If an activity or a discharge is determined to be insignificant, then no further Tier Il analysis, as set

forth in Subsections 052.09.b., 052.09.c., and 052.09.d., shall be required.

i. In no case will the Department determine insignificance when the proposed change in an activity or
discharge, from conditions as of July 1, 2011, will:

(1) Increase ambient concentrations by more than ten percent (10%); or
(2) Cumulatively decrease assimilative capacity by more than ten percent (10%).

ii. The Department reserves the right to request additional information from the applicant in making a
determination a proposed change in an activity or discharge is insignificant....

c. Alternatives Analysis. Degradation will be deemed necessary only if there are no reasonable alternatives
to conducting an activity or discharging at the levels proposed. The applicant seeking authorization to
degrade high water quality must provide an analysis of alternatives aimed at selecting the best combination
of site, structural, managerial and treatment approaches that can be reasonably implemented to avoid or
minimize the degradation of water quality. To identify the least degrading alternative that is reasonable, the
following principles shall be followed:”

P> 052.09.c.iv.3 Alternatives analysis. EPA suggests revision to the language at 09.c.iv.3 as shown below
to clarify that “economically justified,” as used in that section, is in the context of economic considerations
related to possible alternatives to lowering water quality, not whether the project would provided for
important economic development as is considered at 09.d. Because in accordance with 40 CFR 131.12(a)(2)
degradation is not to be allowed unless it is associated with important social or economical development, it
is possible that even the most degrading alternative might be argued to be economically justified, even if a
less degrading alternative was feasible, reasonable, and would still provide for the economic development.
That, however, would be contrary to the reason for doing the alternatives analysis, which is to identify

DEQ agrees the addition of reference to activities as well
as discharges through this section adds clarity and
consistency to the rule.

DEQ agrees to this change.

DEQ believes EPA’s suggestion would actually blur the
clear distinction we now have between alternatives analysis
(AA) and socioeconomic justification (SEJ) and puts more
emphasis on economic justification. DEQ has added “...
based on (1) and (2) above” to make our intent here clear,
i.e. that economic justification here is specific to discharge
alternatives. This will be made even clearer in the
guidance.
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alternatives that would eliminate, or at least minimize, degradation associated with projects that would
provide important economic or social development.

“iv. In selecting the preferred alternative the applicant shall:...(3) Select the least degrading option or show
that a more degrading alternative is environmentally justified, or economically justified based on cost
considerations for the alternatives.”

3) Mark Benson, Vice President Public Affairs, Potlatch Corporation

Potlatch Corporation (Potlatch) submits the following comments to the subject proposed rule.

Potlatch is a forest land management company which owns and manages approximately 820,000 acres of
forest land in Idaho. As such, forestry activities on Potlatch's lands are subject to applicable requirements
under the Idaho Forest Practices Act (FPA). Practices implemented under the FPA are designed to protect
water quality and to minimize any degradation. Accordingly we support the recognition in the proposed rule
that practices under the FPA are “cost effective and reasonable BMPs for nonpoint sources.”

We have also reviewed the joint letter from IACI and IMA and support the comments therein. However,
Potlatch would like to emphasize a few issues in the proposed rule that are particularly important to Potlatch.

1. Existing Permits and Activities. We appreciate IDEO's recognition in the Rule that the anti-degradation
analysis be confined to new and increased discharges that exceed significant thresholds above baseline
conditions. Accordingly, existing activities and discharges are considered part of the baseline conditions in
the water body. We believe this approach is in keeping with the requirements of the Clean Water Act, EPA
guidance as well as judicial cases interpreting anti-degradation requirements. However, as you may be aware
there have been some recent decisions from federal appellate courts concerning forestry type activities which
may now require an NPDES Permit although EPA rules had specifically exempted such activities from
obtaining a NPDES Permit in the past. Until these decisions are either clarified by the United States
Supreme Court or by Congress, there is continued uncertainty in the forestry industry as to the scope of these
decisions. We believe it would be inequitable and unfair to treat these activities which may now be subject to
a NPDES Permit as a “new permit” or “license” under the proposed rule. This is particularly so when the
forestry activities and implementation of the associated best management practices occurred many years ago
consistent with FPA practices and in reliance upon EPA rules. In these instances it is appropriate to treat
such activities as part of the baseline conditions and not as new permits. Therefore we strongly support
clarifying the definition of “existing activity or discharge” to address this issue.

2. General Permits. To the extent Potlatch may be required to obtain Clean Water Act permits in the future,
it appears likely that such permits would be in the form of a general permit issued by either EPA or the U.S.
Army Corps of Engineers. The point of general permits is to create a streamlined process to obtain permit
coverage quickly and with certainty of the particular permit requirements. We are concerned that the

DEQ is aware of the 9" Circuit Court of Appeals
stormwater decision regarding treating channelized runoff
from forest roads as a point source. DEQ has made changes
to its definitions to address this decision and recognize as
existing actions that did not require a permit or license in
the past.

DEQ fully intends to work closely with permitting
agencies on general permits to assure they meet
antidegradation requirements and do so expeditiously.
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antidegradation review may substantially delay or even preclude the ability of a company to obtain coverage
under general permits. Accordingly, we urge IDEQ to work closely with the permitting federal agencies to
ensure that before general permits are issued all antidegradation requirements are satisfied. It appears that the
EPA and Corps permit process already ensures that anti-degradation is satisfied in terms of ensuring only
insignificant impacts occur, ensuring that the least degrading pollution control alternative is implemented,
and that all decisions are made in a public process thereby ensuring that all appropriate socio-economic
issues are properly considered. Accordingly we support any presumptions IDEQ could legitimately include
in the rule to allow for streamlined anti-degradation review during the issuance of a general permit.

3. 303(d) Waters and Tier Il Waters. We believe that only water bodies that meet all water quality standards
should be candidates for Tier Il protection under the proposed rule. It does not make sense to treat a water
body as "impaired" for purposes of 303(d) listing and to adopt a different definition of "impairment" for
purposes of identifying a Tier Il water as is suggested in the proposed rule. There may be some water bodies
that are fully meeting all beneficial uses and are only on the 303(d) list because an applicable criterion for
the water body is not being met. This would suggest the applicable criteria for the particular water body is
over protective or unnecessary. We believe the appropriate way to address these situations would be for
IDEQ to first remove the water body from the 303(d) list or, if necessary, adopt more appropriate criteria
before the water body should be treated as a Tier Il water under anti-degradation implementation procedures.

DEQ doesn’t believe it is possible to categorically presume
all generals permits will adequately address
antidegradation, and have in fact found that some currently
effective permits have not. DEQ is unable to presume
general permits will meet antidegradation requirements
because DEQ does not know what types of activities will
be covered under general permits, DEQ does not know
what future permit conditions will be, and DEQ does not
have permitting authority. West Virginia recently
attempted to exempt certain general permits from the Tier
Il antidegradation review process. EPA’s approval of these
exemptions was challenged and U.S. District Court held
that EPA’s approval was arbitrary and capricious. Ohio
Valley Environmental Coalition v. Horinko, 279 F.Supp.2d
732, 757-762 (S.D.W.Va.2003). See also, Kentucky
Waterways Alliance v. Johnson, 540 F.3d 466 (6" Circuit
2008) (Court overturned exemption of general storm water
permits because there was no showing the discharges under
the permit would be de minimus).

The 303(d) list identifies a waterbody and the cause of
impairment, usually a pollutant. When a waterbody is
listed as impaired for pollutant X that restricts only further
discharge of that pollutant, not discharge of other
pollutants for which the waterbody is not impaired. To be
consistent, antidegradation should recognize water quality
better than criteria for pollutants that are not the cause of
the impairment.

A criterion not being met indicates only that, not total
collapse of the use it is intended to protect. Therefore,
DEQ believes it is counter to the purpose of
antidegradation to protect from degradation only water that
meets all criteria and DEQ has opted to give more weight
to DEQ’s bioassessment protocols in determining whether
a water body is of high quality.
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4. Special Resource Waters (SRWS). It is not clear to us why IDEQ is not addressing SRWs in the subject
proposed rule. Clearly SRWs have always been part of Idaho's anti-degradation policy. The proposed rule is
a significant state rule implementing all aspects of Idaho's anti-degradation policy. It does not seem logical
to ignore SRWs. We agree with the joint comments of IACI/IMA that SRWSs should be addressed in the
proposed rule and that these waters should be treated like all other waters for purposes of anti-degradation
implementation. Namely that SRWs which meet all water quality standards should be Tier 11 waters and
SRWs that are not meeting standards should be Tier | waters.

DEQ attempted to address SRWSs in this rulemaking but
pulled back when it was suggested that SRWs be done
away with and replaced with three tiers of antidegradation
specified by federal rule. The existing rule language on
SRWs does not fit neatly within any of the federally
defined levels of protection; therefore, DEQ believes a
longer rulemaking negotiation is needed to discuss the re-
designation of all the water bodies currently designates as
SRWs.

4) Liz Paul, Boise River Campaign Coordinator, Idaho Rivers United

Please accept these comments from ldaho Rivers United. Idaho Rivers United is a non-profit river
conservation organization dedicated to protecting and restoring the rivers of Idaho. Based in Boise, Idaho
Rivers United has 3,500 members. “Antidegration is an integral part of a state’s or tribe’s water quality
standards, as it provides important protections that are critical to the fulfillment of the Clean Water Act
objective: to restore and maintain the chemical, physical, and biological integrity of the Nation’s waters.”
Ephraim S. King

Definitions:

59. Measurable

The definition is vague. “Smaller changes” should be clarified. It should mean changes that are not
measurable as defined in the 2nd sentence. There is ambiguity in the 2nd sentence from the use of the term
“generally.” Words like “generally” don’t work well in definitions. Exceptions should be spelled out with as
much specificity as possible. The Department can reserve the right to consider calculated changes
measurable in cases where changes that cannot be determined with 95% confidence are found to be
significant to human health or aquatic life protection.

Antidegradation Policy
051.

01. Existing use as defined at 010.36 is a use that was attained “on or after November 28, 1975.” If the
phrase “existing in stream water use” means “existing use” as defined, for clarity it should be replaced with
the defined term, “existing use.” If it means something different, it should be replaced with the defined term
“existing use” to properly protect the water.

04. Assigned Criteria. When are criteria assigned to protect a water body and why? How are the assigned
criteria associated with the designated uses, the presumed uses and any existing uses?

DEQ has decided to delete measurable from the definition
and is pursuing changes to the definition of lower water
quality in Idaho statute to ensure the statute and rule are
consistent.

DEQ intends the phrase existing in stream water uses to be
the same as the defined term existing use. This is language
that is currently in the water quality standards, and DEQ
agreed in the rulemaking to keep the existing language.

Associated may be a better term, but assigned criteria
means the criteria in Sections 200 through 253 of the water
quality standards that are associated with the beneficial
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052. Implementation
01. The Department should not maintain a list of Tier | or Tier Il waters.

03. Any action, emergency or otherwise, that requires a new or reissued permit or license, should be subject
to antidegradation review.

04. What does “adequately address antidegradation mean”? For Tier Il waters, it should mean “to maintain
and protect high quality waters and not to allow for any degradation beyond a de minimis level without
having made a demonstration, with opportunity for public input, that such a lowering is necessary and
important.” The Department should establish the authority to conduct an antidegradation review or require
submittal of additional information or individual certification if it is determined that the general permit does
not provide the aforementioned protection.

06. ldentification of Tier | and Tier 1l Waters

The Department should insure that water bodies are appropriately classified as Tier | or Tier Il in order to
properly review all pollutants that would enter the water from the new or reissued permit (and use
assimilative capacity). Impairment in the receiving water should not allow exploitation of any of the water’s
assimilative capacity without Tier Il review. All existing assimilative capacity must be preserved unless it is
proven that degradation is necessary and important. This can be done in a number of different ways using
either the waterbody-by-waterbody or parameter-by-parameter approach. The approach identified in section
06. would allow loss of assimilative capacity without Tier Il review.

06. b. The type, quantity and quality of the available information that will be acceptable should be spelled
out.

The existing language allows the decision to be made based on inadequate, out-of-date, and/or biased
information. In addition, there needs to be direction given on what will be done when enough, qualified
information is not available at the time of the proposal. How will the needed information be collected to
ensure the water body is classified appropriately?

06.c. Can a water body be identified as a Tier | water for for aquatic life uses and Tier 1l for recreational uses
or vice-versa?

uses.

DEQ respectfully disagrees, but has removed the
Emergency Action provision. See response comments by
Harv Forsgren, USDA Forest Service and Christine Psyk,
EPA Region 10 regarding emergency actions.

Adequately addressing antidegradation will be a judgment
call by DEQ in its review of general permits. DEQ believes
the proposed language, along with DEQ’s 401 certification
authority, allows DEQ to “require submittal of additional
information or individual certification” to meet the
requirements of antidegradation Tiers | & II.

DEQ agrees that all pollutants that may cause degradation
must be considered in the antidegradation review and that
is DEQ’s intent. However, DEQ has chosen an approach to
classifying the tier of protection waters will receive that
will allow loss of assimilative capacity in waters identified
for only Tier | protection without a Tier Il analysis of
necessity and importance of degradation. This approach is
consistent with the federal antidegradation requirements.

DEQ would make a concerted effort to base decisions on
adequate, current information and would always avoid
information that is biased. DEQ intends to use the most
recent information available, no older than 5 years if
possible, and will make every effort to get adequate
information on which to judge a water body’s quality. This
will be more fully addressed in guidance.

Yes.
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06.c.i.(3) Same as response to 06.b.

06.c.ii. What level of protection does the water body receive if water quality data does not show impairment
for recreational uses, and what if there is not enough data to determine impairment for recreational uses?

07. Tier | Review
a. Three terms are used, “assigned criteria,
enhance the applicability of this section.

criteria (adopted),” and “numeric criteria.” Clarification would

This should apply to only the assigned criteria that are not being met. Given that the receiving water could
meet other assigned criteria, available assimilative capacity for any given pollutant should always be subject
to Tier Il protection, regardless of whether the criteria for other pollutants is satisfied

b. The water body should be reviewed under Tier Il if the receiving water meets or surpasses assigned
criteria.

Available assimilative capacity for any given pollutant should be subject to Tier Il protection, regardless of
whether the criteria for other pollutants are satisfied. All existing assimilative capacity must be preserved
unless it is proven that degradation is necessary and important. No change should be allowed to degrade
ambient water quality without a Tier Il review.

08. Evaluation of Effect...

This does not adequately account for the non-static nature of water quality. What if there are major pollution
discharge violations in the receiving water — so the existing water quality is really bad. Then the polluter gets
packed off to jail and the existing water quality improves dramatically. The determination of improvement,
no change or degradation could change. How will that Department make sure that the objectives of the Clean
Water Act are still being met. Can you reopen the antidegradation review?

c. Offsets should be upstream of the degradation in water quality due to the proposed activity or discharge.
Offsets should not be granted for actions that are already required in 09.b.

d. Measurable has a special definition in these rules and it would be clearer if this read, “measurable, as
defined in this rule” or whatever the appropriate technicaleese is.

Same as response to 06.b.

If recreational use is not impaired then the waterbody will
get Tier Il protection of recreation. If there is not enough
data DEQ will seek the data needed to make a
determination.

DEQ has removed sections 052.07.a & b from the
proposed rule in favor of addressing the ideas these two
sections addressed in guidance.

Understood. Under the waterbody by waterbody approach

DEQ has proposed waters that are given Tier 1 protection

could have many qualities that meet criteria that would not
be subject to Tier Il analysis.

If there are major pollution discharge violations then other
sources are not being controlled as they should and further
degradation could not be allowed (section 052.09b of
proposed rule). If this occurs after an antideg review has
been completed this is a matter of enforcement of permit
conditions.

The rule requires offsets be upstream of the degradation
they counteract. Offsets do not apply to other controls that
are required.

DEQ has decided to modify the rule such that this
definition is no longer needed.
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09. Tier Il Analysis

Exploitation of less than 10% of the water bodies’ assimilative capacity may, in some cases, be significant.
The Department must be authorized to prohibit discharges that cause or contribute to the exploitation of less
than 10% of the assimilative capacity. The applicant must provide the information required by the
Department to correctly judge the significance of the activity or discharge.

b. The Department must ensure that other source controls are achieved before allowing any degradation of
high water quality.

¢. The Department must ensure that there are no reasonable alternatives to discharging at a level which
causes degradation. The objective is to avoid the degradation not reduce it. The alternatives analysis must be
expected to examine all strategies to avoid the degradation, and only if these are not available consider
strategies that would reduce the degradation.

iii. The Department must be authorized to require the applicant to examine specific alternatives or provide
additional information to conduct the analysis.

iv.(2) The applicant must consider the environmental costs and benefits across media and between
pollutants.

The proposed rule couples a 10% proportion of ambient
water quality with a cumulative cap of no more than 10%
of the assimilative capacity in determining whether a
discharge is insignificant. DEQ believes there is support
for the conclusion that the changes in water quality set out
in the rule are in fact insignificant.

DEQ disagrees. The courts have allowed that if a
discharge or activity is deemed insignificant, the
requirements of Tier Il antidegrdation may be set aside.

DEQ agrees the objective is to avoid degradation; however,
DEQ believes the reality is that some degradation can be
justified as necessary to accommodate important economic
or social development. Overall, implementation of the
antidegradation policy minimizes degradation but does not
prohibit it if the appropriate showing is made.

DEQ agrees.

5) Harv Forsgren, R4 Intermountain Regional Forester, and Leslie Weldon, Regional
Forester, USDA Forest Service

We wish to thank you for incorporating several of our previous comments into the Proposed Draft Idaho
Antidegradation Rule (proposed rule 58-0102-1001). This once again demonstrates our excellent working
relationships with IDEQ staff. Since our last comments, recent developments have created new concerns
regarding this process that we would like to share.

The first is regarding the recent 9" Circuit Court of Appeals stormwater decision (NEDC v. Brown, No. 07-
35266, 9" Cir. 2010). This legal decision may affect the Draft Antidegradation Rule review process your
agency is proposing. For example, some Forest Service drainage structures that collect overland flow and
which drain into jurisdictional water bodies may now be considered by some to constitute a point source of
pollution. We request a discussion with IDEQ as to how this legal decision changes the scope of the draft
Antidegredation Rule with regard to forest roads. Because this decision would affect all landowners we

DEQ agrees that under the 9" Circuit decision some forest
road runoff is likely to require NPDES permitting in the
near future. See response to comments by Mr. Mark
Benson, Potlatch Corporation regarding existing permits
and activities.

DEQ is willing to work with you and others to discuss
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suggest that IDEQ convene a workshop for forest road managers from all ownerships to discuss this issue.

The second concern relates to comments made by the Environmental Protection Agency (EPA) in a July 28,
2010, letter on the Draft Antidegredation Rule. In section 051-06 Emergency Actions, EPA suggests
changing the existing provision to “emergency actions and their impacts with regard to any degradation of
water quality be addressed through enforcement discretion.” This language would expose emergency
responders who need to quickly conduct activities such as unplugging culverts during flood events, building
firelines, or installing debris torrent deflectors to protect structures following wildfires, with the possibility
that an EPA enforcement official may make a discretionary call as to the legality of such actions. We feel
this subjective standard would be unacceptable as it would expose such responder’s emergency actions,
necessary to protect life and property, to “after the fact” second guessing. Accordingly, should this language
be adopted it might cause responders to delay needed actions until they knew for certain whether EPA
considered them appropriate. It is likely that this would reduce the ability for timely response and result in
increased property damage or loss of life. We suggest keeping IDEQ’s existing language as presented in the
latest Draft Rule.

implications of NEDC v. Brown and how DEQ proceeds to
address antidegradation in light of that decision.

DEQ has dropped the provision exempting emergency
actions from antidegradation review. Few emergency
actions require a permit or license and thus trigger
antidegradation review, and where a permit or license is
needed DEQ would exercise due discretion in the
antidegradation review. See response to comments by
Christine Psyk, US EPA Region 10 regarding emergency
actions.

6) Michael Fuss, P.E., Public Works Director, City of Nampa

The City of Nampa is the second largest municipality in Idaho and in the Treasure Valley. The City has long
been a strong supporter of improving the environment as witnessed by having the first municipal wastewater
treatment plant in the valley. This plant currently treats the largest population equivalent load in the state. As
such, our plant removes more biochemical oxygen demand than any other domestic plant. Nampa has a
substantial interest in the protection of human health and the environment.

The City has been actively involved in the development of the proposed rule and supports the State of Idaho
developing antidegradation procedures that meet the Clean Water Act requirements. As a member of the
Association of Idaho Cities (AIC), we fully support the AIC letter of comment on this rule.

In particular, the City of Nampa wants to express its support to two items in the AIC letter. In the proposed
rule, the Department of Environmental Quality (DEQ) modified wording of paragraph 52.08.c (page 460)
that discusses offsets. The proposed wording of the rule is "These offsets in pollution must be upstream of
the degradation in water quality due to the proposed activity or discharge and occur before the activity or
discharge is allowed to begin." This wording will allow the City of Nampa to trade with another site (Dixie
Drain for instance) for any additional phosphorus removal. This will allow the various dischargers with more
flexibility to effectively meet the cost requirements and also to improve the overall water quality of the
Boise River.

Also, we strongly support the AIC comment on Identifying Tier | and Tier Il waters. We recommend that

Thank you. DEQ concurs that properly crafted offsets, as
described in the proposed rule language, can foster
creative, cost effective solutions to improving overall water

quality.

It would be difficult and prohibitively time consuming to
determine the appropriate tier of antidegradation protection
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DEQ include a list of Tier I and Il waters in the guidance document. For a discharger to not know if the
receiving stream is Tier | or 1l prior to beginning its study means that much work could be done on the
wrong assumption. For example, the preliminary list of Tier | streams that was prepared by DEQ does not
include lower Indian Creek. This meant that the lower Indian Creek was a Tier Il stream with its additional
requirements. However, DEQ is preparing a Total Maximum Daily Load on lower Indian Creek due to
biological impacts, which means that it should be listed as a Tier | water body.

The City of Nampa is pleased to participate in this important rulemaking and appreciates DEQ's efforts to
include all the stakeholders in the process.

for every water body in Idaho. DEQ believes it is doable
and reasonable to create a list that would identify the Tier
of protection for the limited list of water for which there
are current NPDES permitted discharges and plans to do so
as an Appendix to a guidance document under preparation.
Any list DEQ creates will be subject to change as the data
and assessments of water quality status for the Integrated
Report changes.

7) Alan Prouty, Vice President, Environmental and Regulatory Affairs, J.R. Simplot
Company

The J.R. Simplot Company (Simplot) offers these comments on the Proposed Rule

Docket No. 58.0102-1001 Antidegradation Policy Implementation.

Simplot has numerous facilities in Idaho engaged in food processing, fertilizer manufacturing, mining, and
other agriculture-related operations. Some of these operations have NPDES permits, stormwater permits or
discharge to municipalities that do have discharge permits. Thus, Simplot has a direct interest in the
proposed Antidegradation Policy Implementation.

Representatives from the J.R. Simplot Company have been a part of various trade associations (Idaho
Association of Commerce and Industry, Idaho Mining Association and Northwest Food Producers
Association) who have been involved in the development of this proposed rule. As comments from these
trade associations state, this proposed rule will have a significant effect on the Clean Water Act permitting in
Idaho. The ability to obtain wastewater permits in a timely and reasonable manner is very important to adapt
to changing business conditions and needs. It is important to have antigradation policy implementation
procedures that achieve the needed environmental protection yet provide a predictable, practicable
regulatory process. Simplot has the following commitments on the proposed rule to achieve these objectives.

1. Identification of Tier I and Tier I1 Waters

A core element of the antidegradation procedures is the identification of Tier | and Tier Il waters." The
proposed rule allows for waters that do not support beneficial uses to be classified as Tier Il waters if certain
biological criteria are met. Also, the proposed rule does not provide for DEQ listing Tier | and Il waters.
Simplot believes that the antidegradation program should: (1) Use existing regulatory structures as much as
possible, (2) make use of existing assessment determinations and (3) provide a regulatory process that is
clear as to how it works and what is required of the regulatory community.

Y Tier 111 waters are identified by statute.

1A. Classification of "Waters": Impairment vs. Beneficial Uses

DEQ agrees, and believes its approach to determining Tier
I and 11 waters meets these goals.

If specific criteria are not met, the water body considered
to not fully support its beneficial use(s) and is identified as
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The water quality program has its foundation in the establishment of various beneficial uses and then
establishes the criteria (numeric and narrative criteria) to determine whether or not those uses are being met.
The most common ones for Idaho waters are cold-water biota and recreation contact (either primary or
secondary). If water quality data shows that the numeric and/or narrative criteria are not being met, then it is
determined that such a water is not meeting specific beneficial uses and a regulatory process is started to
restore the beneficial uses. The proposed antidegradation rule introduces a new definition in the
classification of waters by using the term "impairment."”

010.49. Impairment.

a. For the purpose of determining the appropriate level of antidegradation protection, impairment means:

i. For aquatic life uses, that two or more major biological groups such as fish, macroinvertebrates, or algae
have been modified by human activities significantly beyond the natural range of the reference streams or
conditions approved by the Director in consultation with the appropriate basin advisory group; and

ii. For recreational uses, non-compliance with those levels of water quality listed in Sections 200, 210, 251,
and 275 (where applicable).

b. The Department shall utilize the current version of the "Water Body Assessment Guidance" as published
by the Idaho Department of Environmental Quality, as a guide to assist in making impairment decisions.

This proposed definition of impairment in the draft rule allows a water segment that is not meeting beneficial
use(s) to be classified as "not impaired" for the purposes of antidegradation, thus it could be classified as a
Tier Il water. Tier Il waters are defined as following:

"Where the quality of the waters exceeds levels necessary to support propagation of fish, shellfish and
wildlife and recreation in and on the water. ..." [IDAPA 58.01.02.051.02]

The antidegradation procedures need to work with existing water quality and permit programs rather than
add new definitions which will create additional "process" driven requirements. Reasons for why this is
problematic from a regulatory and permitting perspectives include:

First, the proposed rule elevates "biological data" as being the arbitrator whether or not a water body is a
Tier | or Tier 1l water. Simplot is not aware of any regulatory or technical reason to use biological data as
being the determining factor as to how water bodies should be treated in regards to antidegradation.

impaired for that parameter/pollutant. This queues the
water body up for a TMDL to address the causative
pollutant(s) and restore the water to a condition of meeting
all criteria. 1daho’s Integrated Report does not list use
impairments.

Impaired or impairment is not currently defined in Idaho’s
water quality standards, though it is a term widely used in
the connection with 303(d) list. DEQ disagrees that the use
of biological data to determine the health of a water body is
inconsistent with existing water quality programs or
introduces a new concept. The importance of biological
data in determining the overall health of a water body is
recognized in Idaho Code and the existing WQS. Indeed,
DEQ's evaluation of whether a water body may be
considered high quality for aquatic life uses directly from
the existing definition of full support in the WQS.

DEQ recognizes water bodies are listed as impaired for
specific pollutants/parameters and that water can be
impaired for a specific pollutant but still have high quality
water in many other respects.

The difficulty DEQ has run into is in trying to force the
pollutant by pollutant approach used in Integrated
Reporting and implementation of most other Clean Water
Act programs to match up with a waterbody by waterbody
approach in implementation of antidegradation and it is a
poor fit.

There are regulatory and technical reasons for DEQ's
approach to classifying water bodies for antidegradation
purposes. A water body by water body approach, which
Simplot and other entities strongly support, is intended to
classify a water body based upon its overall water quality.
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Clearly, EPA does not use biological assessment data to remove a water segment from a 303(d) listing. It is
not clear why biological data should be used for changing determinations for "antidegradation
determinations but cannot be used for 303(d) listing purposes. DEQ has not provided any technical or
regulatory justification for this approach.

Second, it is not clear what is the process for determining how the biological data, for a water segment that is
not meeting beneficial uses, shows that such a water segment is not "impaired.” Such a determination may
require new data and studies. This is very problematic for a permittee who is trying to get a new or expanded
permit. The regulatory process needs to be straightforward and predictable; otherwise it becomes very
difficult for the regulated community to implement projects. This definition of impairment adds considerable
uncertainty and complexity to the permitting process.

Finally, the proposed rule creates a "double” definition that raises the issue of the appropriateness of criteria
and designated beneficial uses. If the biological data show no "impairment", thon it raises the issue of
whether the criteria for aquatic life uses are appropriate.?

This contrasts with a pollutant by pollutant approach that
applies a different tier of antidegradation depending upon
whether a particular pollutant violates criteria. The
pollutant by pollutant approach is similar to the way the
303(d) list works, because the 303(d) list depends not upon
the overall quality of a water body, but instead upon
whether a particular pollutant violates criteria. Therefore,
making decisions regarding the tier a water body belongs
in based solely upon the 303(d) list best fits with a
pollutant by pollutant approach, but is not consistent with
the water body by water body approach. Simplot's
adherence to the 303(d) list is inconsistent with its position
that a water body by water body approach should be used.

DEQ believes that the bioassessment of a water body best
reflects the overall water quality for support of aquatic life
uses, consistent with a water body by water body approach
to antidegradation. A water body can be impaired, i.e. fail
to meet criteria, for one or more pollutants and still be
biologically healthy, supporting its aquatic life use and
have many aspects of high water quality. The 303(d) list,
on the other hand, does not indicate overall lack of high
water quality nor that uses are not supported; it only
indicates that pollutant-specific criteria are not being met.
DEQ's rule language is fully consistent with the
requirements of antidegradation and is most consistent with
the water body by water body approach urged by Simplot
and many others.

DEQ has removed the definition of impairment. However,
DEQ believes there is a big difference between not fully
supporting uses (failure to meet any one of many criteria
that apply) and low quality water, perhaps akin to the
difference between not feeling well but still going to work
and being bed-ridden or in the hospital unable to work.
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’The State of Oregon requires that waterbodies must have water quality that meets or is better than all water quality
criteria in order to be classified as High Quality Waters (HQW). Thus, Simplot's recommendation is consistent with an
approach taken by other states.

Simplot recommends the deletion of the "impairment.”

1B. Non-Assessed Waters

The proposed rule states that waters that have not been assessed in the Integrated Report will be "provided
an appropriate level of protection on a case-by-case basis using information available at the time of a
proposal for a new or reissued permit or license.” As stated earlier in this comment letter, one the major
concerns with this rulemaking is the creation of a cumbersome regulatory processes that will result in
resource intensive administrative processes. It is not clear at all how such a determination will be made
including what information will be needed to make such a determination. Simplot recommends that for such
waters that they be classified as Tier | waters unless there is data that shows that classification as Tier 11 is
warranted. Such unassessed waters cannot be identified as Tier Il water as there is no data to support such a
determination. Tier | designation provides for "existing uses and the water quality to protect such uses to be
maintained and protected.” Thus, a Tier | designation provides protection while additional data is collected
to provide a technical basis for designation.

While Oregon does require all criteria be met to classify a
water as Tier Il, or high quality, it is important to also
recognize that Oregon does an elaborate pollutant by
pollutant analysis of waters it classifies as Tier I (see
diagram page 12 of “Antidegradation Policy
Implementation Internal Management Directive for
NPDES Permits and Section 401 Water Quality
Certifications.”). Oregon requires an analysis of
socioeconomic benefits and environmental costs for both
high quality waters (Tier 1) and water quality limited
waters (Tier I).

DEQ has removed this definition from the proposed rule.

Tier | does not provide protection from degradation of
water quality that is better than criteria. Presuming waters
for which there is no information about their quality
deserve only Tier I protection is inconsistent with the
purpose of antidegradation. Instead, as Simplot is
suggesting, when there is a lack of data, the proposed rule
provides that DEQ's determination will be based upon the
collection of such data.
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Simplot recommends the following changes in the proposed rule (new language is underlined, language to
be deleted has a strikethrough):

052.06. Identification of Tier I and II Waters. The Department will utilize a water body by water body
approach in determining where Tier Il protection is appropriate in addition to Tier | protection. This
approach shall be based on an assessment of the chemical, physical, biological and other information
regarding the water body. The most recent federally approved Integrated Report and supporting data will be
used to determine the appropriate level of protection as follows.

b. Water bodies identified in the Integrated Report as not assessed will be provided Tier | an-appropriate

level of protection on a case by case until basis using information is available_to determine whether assessed

uses are fully supported. atthe-time-of a-propesal-fora-new-orreissued-permit-or-Hcense:

1C. ldentification of Tier | and Il Waters Needs to be Integrated with Current Assessment Program
Simplot believes very strongly that the antidegradation program needs to be integrated with the existing
water quality "assessment” program. DEQ already has a very well established process for classifying all
waters in the State of Idaho. This system utilizes the following classification system.

DEQ agrees, and tried to do so with its initial proposal of a
pollutant by pollutant approach to antidegradation that
would have lined up cleanly with the Integrated Report and
specifically category 5 ‘impaired waters’ which employs a
pollutant by pollutant approach. Category 5 of the
Integrated Report, also known as the 303(d) list, identifies
a waterbody and the cause of impairment, usually a
pollutant. When a waterbody is listed as impaired for
pollutant X that restricts only further discharge of that
pollutant, not discharge of other pollutants for which the
waterbody is not impaired.

So, while one might refer to waters on the 303(d) list as
"impaired," their status of compliance with water quality
standards is actually assessed parameter by parameter.
Any given water can be impaired for one or more
pollutants and not impaired, i.e., in attainment, for other
parameters. To be consistent with implementation of
303(d), antidegradation should be applied parameter by
parameter and thus recognize that there is water quality
better than criteria in 303(d) listed waters for pollutants
that are not the cause of the impairment.

While there is certainly simplicity in equating 303(d)
impaired water with lack of high quality water that is
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J.R. Simplot Co. Comments on Antidegradation Policy Implementation

Table 1
Water Segment Classification (*)

Category Subcategory  Description ——_
iDs Water quality standards are
2 Waters fully support the be
heen assessed; not all beneficial uses have been
sed
3 ient data to determine if beneficial uses are

being attained
4 Waters that do not meet a standard for one or more

beneficial uses

4a s that have a TMDL completed and approved by
EPA

4b Waters with pollution control requirements placed on
them and expected to attain the standard in a

4c WA h the standard not being achieved is

C the water quality standards
for one or more beneficial uses due to one or more

pollutants.

(*) The Integrated Report refers to 'waters™ as assessment units. In these comments, the term
"water segments” is used to refer to the same designation.

DEQ publishes every two years an update classifying water segments
(assessment units) in the state according to these categories. From Simplot's
perspective, using these categories to help determine Tier | and Il waters would
seem to be a very logical and practical method. Table 2 shows how these
categories could be used to determine Tier | or Tier Il status.

Table 2
Utilization of Water Categorization for Antidegradation Tiers
Integrated Report Category Antidegradation Tier -
E Tier Il
2 Tier I
3 Tier | initially. Can be Tier Il if data becomes available
to designation
4a Tier I. Can—be- TerH—i-thereis—evidence that-the
standard-is-not being-mat duato natural causes
4b Tier.
dc Tier I. Can be Tier Il if there is evidence that the
standard is not being met due to natural causes.
5 Tier |
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simply not the case.

First, water bodies can be listed as impaired for one use
while still being high quality for another, e.g. recreation
can be impaired due to presence of too high a bacteria
count, not affecting aquatic life for which the water can
still be of high quality. Similarly, a water body maybe
listed as impaired due to exceedance of temperature criteria
affecting aquatic life but having no affect on its high
quality for recreation. This is why the rule looks at uses
separately.

Second, in determining whether a water body is fully
supporting its beneficial uses the multiple criteria that
apply are treated independently. This independent
applicability means that if any one of several measures of
water quality is not met, e.g. numeric criteria and
biological metrics, a water body is considered not fully
supporting its beneficial use and impaired for a specific
cause(s), usually a pollutant.

This is a conservative approach that directs water quality
improvement efforts at water bodies that are not meeting
all their criteria.

Finally, there are numerous water bodies that DEQ
believes most Idahoans would consider high quality but
that fail to meet one or two criteria. While these waters fail
to meet some criteria, though usually not by much, and are
thus listed as impaired they are biologically healthy.
Examples include the Lochsa River, Upper NF Clearwater
River, South Fork Payette River, and Middle Fork Salmon.
DEQ is required to identify their failure to meet the criteria
in our integrated reporting, but DEQ does not believe they
are overall of low quality. It would be inappropriate to
apply only Tier 1 protection to such waters and ignore their
overall high quality.




There are several advantages to using this system. First, it uses fully the data from the assessment program
for the antidegradation policy implementation procedures. There are no "duplicative definitions” or
regulatory processes. Second, the preparation of the Integrated Report provides the opportunity for public
comment, including the submittal of data showing whether beneficial uses are being attained or not.

Finally, this category list clearly shows what waters are Tier | and what waters are Tier 11, thus helping the
regulated community know before initiating a project what the regulatory requirements will be.
Finally, the proposed rule does not address Special Resource Waters (SRW). Simplot recommends that each

SRW be evaluated and managed for antidegradation purposes the same as any other water segment in Idaho.

Simplot recommends the following changes in the proposed rule (new language is underlined, language to
be deleted has a strikethrough):

052.06. Identification of Tier I and IT Waters. The Department will utilize a water body by water body
approach in determining where Tier Il protection is appropriate in addition to Tier | protection. This
approach shall be based on an assessment of the chemical, physical, biological and other information
regarding the water body. The most recent federally approved Integrated Report and supporting data will be
used to determine the appropriate level of protection as follows.

a. Water bodies identified in the Integrated Report, including water bodies designated as special resource
waters, as fully supporting assessed uses (Categories 1 and 2) will be provided Tier Il protection.

b. Water bodies identified in the Integrated Report,_including water bodies designated as special resource

waters, as not assessed (Category 3) will be provided Tier | an-appropriate level of protection en-a-case-by
case-until basis-using information is available to determine whether assessed uses are supported. atthe-time

of-apropesalfora-new-orreissued-permit-or-teense:

c. Water bodies identified in the Integrated Report, including water bodies designated as special resource
waters, as not supporting an assessed use (Categories 4a, 4b, 4c and 5) will receive Tier | protection unless
the water bodies in Category 4c do not meet beneficial uses solely due to natural conditions. Such water
bodies shall be identified in the Integrated Report and be approved by the Board of Environmental Quality.

as-follows:

Identification as impaired for 303(d) purposes and lack of
high quality water for antidegradation purposes do not
match up as simply as Simplot would have it.

DEQ did not incorporate the changes suggested by Simplot
for reasons stated above. DEQ has modified this section of
rule in response to comments. See response to comments
by Alex LaBeau, Idaho Association of Commerce and
Industry and Jack Lyman, Idaho Mining Association
regarding ldentification of Tier | and Tier Il Waters.

Response to Public Comments, Docket No. 58-0102-1001 22




1D. List of Waters Protected

The proposed rule has the Department not maintaining a list of Tier I or 1l waters. From an implementation
viewpoint, not having such as list will make it more difficult for the regulated community to plan and
prepare for the regulatory process of getting a new permit or renewed NPDES permit. Simplot recommends
that DEQ maintain a list of Tier | and 11 waters. Such a list is very helpful for the regulated community to
understand what the regulatory requirements (and process) may be for getting an approval for a new or
expanded discharge.

Simplot recommends the following changes in the proposed rule (new language is underlined, language to
be deleted has a strikethrough):

052.01. List of Waters Protected. All waters receive Tier | protection. Waters receiving Tier Il protection
will be identified using a water body by water body approach during the antidegradation review. The
Department will ret maintain a list of Tier | or Il waters. Waters given Tier 111 protection are designated in
law.

2. Insignificant Discharges

Having a provision for insignificant discharges is very important to the regulated community as it provides
that resources of both the regulated community and DEQ are focused on significant discharges in terms of
the evaluation of antidegradation. Thus, insignificant discharges should be not subject to Tier Il analysis.
The insignificant discharges portion of the rule should be placed in 052.08 Evaluation of Effect of an
Activity or Discharge on Water Quality. Also, the criteria should just be "increase ambient concentrations by
more than 10 percent.” Determining assimilative capacity can be (for some contaminants) more difficult to
determine with certainty as compared to calculating ambient concentrations.

Simplot recommends the following changes in the proposed rule (new language is underlined, language to
be deleted has a strikethrough):

052.09:a- 08.e. Insignificant Discharge. The Department shall consider the size and character of a discharge
or the magnitude of its effect on the receiving stream and may determine that it is insignificant. If a
discharge is determined to be insignificant, then no further Tier 1l analysis, as set forth in Subsections
052.09.b., 052.09.c., and 052.02.d., shall be required.

DEQ can provide a list of selected waters and their
proposed antidegradation tier assignment. See response to
Michael Fuss, City of Nampa and Ken Harward,
Association of Idaho Cities regarding identifying Tier | and
Tier Il waters.

DEQ agrees this is an important provision. DEQ sees no
benefit to relocating the passage in the rule to section
052.08.

Although DEQ believes a percentage of ambient quality
will be easier to implement than assimilative capacity for
some contaminants (e.g. those with narrative criteria),
basing insignificance on ambient quality alone could allow
changes in water quality that would exceed criteria to be
deemed insignificant and will not be sufficient to meet
EPA approval. The rule must also have a cumulative cap.
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i. In no case will the Department determine insignificance when the proposed change in the discharge, from
conditions as of July 1, 2011 will:

{H-nerease increase ambient concentrations by more than ten percent (10%); o¢

ii. The Department reserves the right to request additional information from the applicant in making a
determination a proposed change in discharge is insignificant.

3. Restoration Projects

The "definition™ of what are restoration projects needs to be clarified to include CERCLA or other
administrative consent or voluntary orders. These type of projects are common, especially in relationship to
landscape projects (mining related projects). Subjecting such projects to antidegradation review would add
an unnecessary administrative step that would further delay actual "improvements on the ground.

Simplot recommends the following changes in the proposed rule (new language is underlined, language to
be deleted has a strikethrough):

052.02. Restoration Projects. Changes in water quality may be allowed by the Department without an
antidegradation review where determined necessary to secure long-term water quality improvement through
restoration projects designed to trend toward natural characteristics and associated uses to a water body
where those characteristics and uses have been lost or diminished. Such changes include approved mining
reclamation plans. and actions taken under CERCLA. 42 USC § 9601 et seq. or state administrative or
voluntary orders.

4. Alternatives Analysis and Socioeconomic Justification

The alternatives analysis in the proposed rule (052.09.c.) is essentially a top-down control technology
requirement. There is no requirement in Idaho's statutes or rules for using such an approach. The Idaho
antidegradation policy implementation procedure needs to have factors that provide information that enable
an economic evaluation of alternatives so that comparisons can be done for similar situations. Such
information is needed to determine what is reasonable. Specific information that needs to be included

in such an analysis includes:

(A) Whether the costs of the alternative significantly exceed the costs of the proposal;

(B) For publicly owned treatment works (POTWSs) or public water supply projects, whether user charges
resulting from the alternative would significantly exceed user charges for similarly situated OPTWSs or
public water supply projects;

Typically there are no federal permits or licenses involved
in CERCLA actions, so the antidegradation review would
not be triggered, and therefore, this language is not
necessary. Also while DEQ may be able to say some
CERCLA projects are restoration projects, DEQ cannot say
that any action taken under CERCLA, a state
administrative or voluntary consent order constitutes a
restoration project.

Alternatives analysis is to determine if degradation is
necessary before allowing degradation of Tier Il water, as
is required by federal regulation, Idaho Statute, and the
current policy in the WQS. The steps DEQ has proposed
in rule have that aim. DEQ expects this analysis of
alternatives to be very project specific and unlikely to
require for most projects much more than what is currently
done.

DEQ does believe that the point of the rule, and the
principles in section 052.09.c as proposed, are to have an
eye on ways to minimize degradation of water quality.
DEQ believes the five economic factors suggested by
Simplot would take the aim off of ways to minimize

Response to Public Comments, Docket No. 58-0102-1001 24




(C) For private industry, whether the alternative would have a significant adverse effect upon the project's
profitability or competitive position (if the project proponent chooses to provide such information);

(D) For any dischargers, whether treatment costs resulting from the alternative would significantly exceed
treatment costs for any similar existing dischargers on the segment in question.

(E) The relative, long-term, energy costs and commitments and availability of energy conservations
alternatives.

These are very important factors that need to be considered in the alternative analysis and they need to be
included in the alternatives analysis.

The proposed Idaho rule is very prescriptive for both the alternatives analysis and socioeconomic
justification; the result will be a very resource intensive study of the proposed project and potential impacts
not unlike a Environmental Impact Statement required under the National Environmental Policy Act.
Simplot believes that the language in the antidegradation policy implementation procedure needs more
flexibility so that the alternatives analysis and socioeconomic justification can match the complexity of the
project and potential changes in water quality.

The portion of the Colorado antidegradation regulation for alternatives analysis and socio economic
justification provides such flexibility.

Simplot recommends the following changes in the proposed rule (new language is underlined, language to
be deleted has a strikethrough):

c. Alternatives Analysis. A
te»dtsehargmgatethe—levelsapwepesedr The appllcant seeklng authorlzatlon to degrade hlgh Water quallty must
provide an analysis of alternatives 3 3 3
treatment-approaches that can be reasonably |mplemented to avord or minimize the degradatron of water
quality. To identify the least degrading alternative that is reasonable, the following prineiples factors shall be
follewed considered:

QESIQ-H— An assessment to address practlcal water quality control technologles the fea3|b|I|ty and availability
of which has been demonstrated under field conditions similar to those of the activity under review. The
scope of alternatives considered shall be limited to those that would accomplish the proposed regulated
activity's purpose. This assessment should include:

degradation. DEQ believes and intends that the language
proposed at 052.09.c.iv.(3)

“Select the least degrading option or show that a more
degrading alternative is environmentally or
economically justified.”

allows for the factoring in of economic viability, once the
alternatives to avoid degradation are indentified.

Simplot’s proposed changes would turn alternatives
analysis into a comparison of profitability among
competitors that would have little if anything to do with
minimizing degradation of water quality, and thus in
DEQ’s estimation would not be consistent with showing
necessity of degrading water quality.

While cost is certainly a factor, and the rule provides for
consideration of relative treatment costs of alternatives for
a proposed activity or discharge, DEQ does not believe all
degradation would be necessary just because it would be
more profitable to do so.

While the rule is detailed, it does so with the intent of
being descriptive not prescriptive.
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(1) Whether the costs of the alternative significantly exceed the costs of the proposal;

(2) For publicly owned treatment works (POTWSs) or public water supply projects, whether user charges
resulting from the alternative would significantly exceed user charges for similarly situated OPTWs or
public water supply projects;

(3) For private industry, whether the alternative would have a significant adverse effect upon the project's
profitability or competitive position (if the project proponent chooses to provide such information);

(4) For any dischargers, whether treatment costs resulting from the alternative would significantly exceed
treatment costs for any similar existing dischargers on the segment in guestion:

(5) The relative, long-term, energy costs and commitments and availability of energy conservations
alternatives.

d. Socioeconomic Justification. Degradation of water quality deemed necessary must also be determined by
the Department to accommodate |mportant economlc or somal development Ihetteteretheappheant—seel@ng

-
gdevelopmen a a al a nacea

WI|| be conS|dered for teeemenstrate this determlnatlon

i. Identify the affected community or area.

These factors seem to be aimed at socio-economic
justification rather than alternatives to minimize
degradation, and in DEQ’s view would make alternatives
analysis very similar to socio-economic justification.

This strikeout language for iii is not in the proposed rule.
Maybe something Simplot was proposing?
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ii. Describe the important social or economic development associated with the activity.

iii. Identify the relevant social, economic, and environmental health benefits and costs associated with the
proposed degradation in water quality for the preferred alternative. Benefits and costs that must may be
analyzed include, but are not limited to:

(1) Economic benefits to the community such as changes in employment, household incomes and tax base;

(2) Provision of necessary services to the community.

3 il health i lated to.4 ity

{4} (3) Impacts to direct and indirect uses associated with high quality water, e.g. fishing, recreation, and
tourism; and

{5) (4) Retention of assimilative capacity for future activities or discharges.

iv. Factors identified in the socioeconomic justification should be quantified whenever possible but for those
factors that cannot be quantified a qualitative description of the impacts may be accepted; and

v. If the Department determines that more information is required, then the Department may require the
applicant to provide further information or seek additional sources of information.

5. Summary.
The Antidegradation Rules need to provide a commensurate level of review with potential for impact on the

environment. For example, the antidegradation review process should utilize streamlined processes for
discharges in which there are no increases in the discharge of a regulated pollutant or any increase in
discharge is insignificant. This also makes good sense given the state's delicate financial situation.
DEQ should focus on crafting an implementation plan that makes the most efficient use of existing and
currently expected state resources. We appreciate the Department's consideration of these comments.

DEQ believes consideration of health impact to the
community is a legitimate concern of and factor for the
community in their assessment of the importance of a
project.

DEQ agrees that the level of review should be
commensurate with potential impact of the project on the
environment and point out that the rule as written would
not subject existing discharges that do not increase
significantly to a Tier Il analysis.

8) Ken Harward, Executive Director, Association of Idaho Cities

The Association of Idaho Cities (AIC) was founded in 1947 as a nonpartisan, nonprofit corporation, owned,
organized, and operated by Idaho's city governments. AIC represents over 200 Idaho cities before the Idaho
State Legislature and the U.S. Congress and provides regular training to city officials on budgeting, open
meeting laws, ethics, Idaho Code, environmental regulations, elections, and planning and zoning issues.
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AIC has a substantial interest in the protection of human health and the environment, particularly related to
Clean Water Act implementation. Municipalities have contributed substantially to the success of the Clean

Water Act in Idaho and to improved water quality in the state. Municipalities anticipate a continuing role in
successful implementation of current and future Clean Water Act requirements. Idaho municipalities, as the
primary funders of waste water and storm water infrastructure, also have substantial interest in the cost and
environmentally effective delivery of waste water and storm water services.

AIC supports the State developing and adopting antidegradation implementation procedures that fully meet
Clean Water Act requirements and is pleased to participate in this important rulemaking concerning
development of antidegradation implementation procedures for Idaho to meet the requirements of the Clean
Water Act..

First, AIC appreciates the substantial and substantive work that DEQ has invested in this rule-making
process to date. The many white papers that DEQ has developed have been very useful, as was the data
analyses related to ways to classify waters as Tier | or Tier Il based on biological information.

We also appreciate DEQ’s receptiveness to making changes to the rule in response to verbal and written
comments provided by AIC and other participants in the rulemaking process. In particular, AIC supports the
following important changes that have occurred to the draft rule to date:

« Use of a Water body by Water body approach (AIC still has concerns with some of the current rule
language, as described below)

« Addition of reference to section 316 for thermal discharges

« Changes to the Offsets language to allow downstream as well as upstream offsets where appropriate

» New discharge quality based on the permit application information

« IDEQ), rather than the applicant, will conduct the “Other Controls” compliance evaluation

* Defining the significance threshold at 10% and modifying criteria for determining “insignificance” with
respect to evaluating cumulative effects”

« Substituting the term “reasonable” for “feasible” in the alternatives language (note feasible is still used in
subsection 052.06.c.iv.(1) and AIC suggests changing it to “reasonable™), and noting that only appropriate
alternatives need be evaluated

« Deletion of Bioconcentration Factor (BCF) language and definition

« Changing the classification of waters that have not been assessed to a a case-by-case determination based
on available information from the default to Tier Il

 Formally defining “highest statutory and regulatory requirements for point sources ” as all applicable
effluent limits required by the Clean Water Act and other permit conditions, including compliance schedules
or consent orders

Finally, AIC provides the following comments on the September 2010 Public Comment Draft:

Thank you. DEQ appreciates the acknowledgement of our
effort.
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1. Identifying Tier | and Tier Il Waters

AIC appreciates the changes DEQ has made so far relating to identifying Tier | and Tier 1l waters. We agree
that is appropriate that waters not assessed and waters with insufficient biological data should not be
defaulted to Tier I, but be evaluated on a case-by-case basis using available information.

From a point source perspective, we recommend that DEQ develop a list of Tier I and Il waters in the
supporting guidance so dischargers know what level of effort in necessary to support a new or increased
discharge permit application rather than waiting for each permit application to determine the antidegradation
status.

To limit the scope and effort of this, the list could be initially be limited to waters with existing NPDES
permits, and expanded over time as new permits or licenses are proposed. The list should periodically
updated as the status of water bodies changes (e.g., perhaps in concert with five-year reviews of TMDLS).

Watershed and Basin Advisory Groups should be consulted for the initial list development and the periodic
updates.

2. Alternative Analyses and Socioeconomic Justification

As noted previously, AIC supports the language changes in the “Alternatives Analysis” section of Draft No.
6.

One additional comment is that at 052.06.c.iv.(1) the draft still uses the term “feasible”, which is not
consistent with terminology change made at 052.06.c. in response to previous AIC comments, and should be
changed to “reasonable,” to be consistent with the language throughout the document.

This section also requires that alternatives be ranked by cost-effectiveness. The ranking language should be
clarified so that it only applies to those alternatives subject to the socioeconomic justification. If this
justification is not needed, there is no reason to require applicants to estimate the costs of all alternatives.

DEQ agrees this is a reasonable compromise between
presuming Tier Il on one hand and Tier | on the other.
DEQ’s experience does suggest that the majority of
currently un-assessed waters will turn out to be of high
quality as data becomes available.

DEQ agrees this limited scope is reasonable and doable
and plans to prepare such a list for an appendix in the
Antidegradation Implementation Procedures guidance. As
AIC points out, this list will have to be periodically
updated as the status of water bodies change.

DEQ agrees that BAGs & WAGSs have a role in
antidegradation. They are currently involved in review of
our Integrated Report assessments which feed into
antidegradation Tier assignments. DEQ plans to address
this further in guidance

This is intentional and DEQ believes this to be appropriate.
First of all, it is our understanding that some level of
economics is part and parcel of engineering feasibility.
Secondly, DEQ believes it is the environmental and
economic considerations in 052.06.c.iv.(2) and (3) that
allow tempering technological feasibility further to what
can be reasonable implemented.

The cost effectiveness being referred to in 052.06.c.iv.(1)
is for pollutant reductions only, not a matter of whether the
project is deemed socially or economically important to the
community. It is intended, as is explained in guidance, to
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We suggest that this section be modified. It appears that this section was largely taken from the State of
Washington’s rule which are requirements that pre-date and are more stringent than those required in the
Clean Water Act (i.e. AKART). We do not believe this language is appropriate or consistent with the
approach necessary for Idaho to adopt approvable antidegradation implementation procedures. The
Washington language requires an extensive and difficult list of analyses. For example, municipal wastewater
agencies traditionally have no experience or expertise in the area of human health effects. The proposed rule
requires permittees to “quantify” the benefits and costs of “potential health impacts,” “impacts to direct and
indirect uses associated with high quality water,” and “retention of assimilative capacity for future activities
or discharges™? These criteria are very broad in potential scope and extremely difficult to quantify in a
rigorous or defensible manner.

Although subpart 052.06.d.iv. suggests that qualitative analyses may be used, it further states that such
qualitative analyses can only be used when those factors “cannot be quantified.” These factors can nearly
always be quantified to some extent, but in most cases it will be very difficult and/or costly to do so, with
considerable uncertainty about the accuracy of defensibility of the analyses. This will have the unintended
consequence of making the socioeconomic justification step in the process nearly unattainable, and certainly
subject to alternative interpretations and hence challenges by third parties.

We suggest that DEQ consider other state examples of socioeconomic justification that may be more
appropriate for Idaho. One example of EPA approved antidegradation implementation procedure for
socioeconomics that we suggest DEQ consider is Colorado’s.

account for the often non-linear relation between costs and
pollutant reduction, .e.g. jumps in cost to go to a new form
of technology that only buys marginal reduction in
pollution.

This section is not based on nor an edit of the Washington
rules, but rather a creation based on several sources and
models on how to approach alternatives analysis and social
or economic justification, further modified through rule
negotiations.

The purpose in including language regarding qualitative
versus quantitative factors was to allow a proponent to
provide guantitative data when it was readily available and
qualitative data when it was not. The purpose was not to
force qualitative factors to be quantified at high cost or
difficulty. For example it may not be easy to put a numeric
value on the increased contamination of a popular
swimming beach, but the effect on the overall community
is worthy of acknowledgement and discussion. Also, it
may not be possible to estimate the lost economic benefit
of using up all available assimilative capacity but
describing the relative change in capacity and the need for
future dischargers to meet exceedingly stringent
requirements may be less onerous and is important
information that should be included. This allows that even
without quantitative data, various costs and benefits may
be compared and contrasted.

In the course of drafting the rule and working with the
committee, DEQ considered examples from numerous
other states including Colorado. Colorado’s approach to
social or economic justification is curt and leaves much of
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3. Insignificant Discharge: Cumulative 10% Cap on Assimilative Capacity
We appreciate DEQ changes to this section to date but continue to have practical concerns with the proposed
cumulative cap for assimilative capacity used by a new or increased discharge.

The rationale for proposing a 10% cumulative cap was that one facility might seek and obtain multiple lesser
increases without having to conduct an analysis for discharge to Tier Il waters and obtain a substantial
proportion of the allowable Tier 1l water capacity without analysis. As a practical matter, two problems exist
with this approach, methodology/recordkeeping and timeframe.

Methodology/Recordkeeping for cumulative assessment of remaining assimilative capacity will be
technically difficult to determine. Monitoring data generally are of insufficient number to determine the
percent of assimilative capacity with a high level of confidence. This is compounded by technical
complexities associated with changes in ambient conditions and therefore assimilative conditions as time
passes.

The proposed method for determination of assimilative capacity is a sliding scale that allows smaller and
smaller increases as assimilative capacity decreases and smaller and smaller increases as the ambient
conditions are more pristine. For new or increased discharges to very high quality waters, the 10% of
ambient threshold will be very small. A similar condition exists for new or increased discharges to waters
with little remaining assimilative capacity. The largest allowable increases without an analysis actually occur
at about 50th percentile of the remaining assimilative capacity or ambient condition. Because the proposed

the decision process up to local governments and land use
planning boards. While this may be a simple approach,
DEQ also looked at examples from nearby states such as
Washington and Oregon who’s standards are approved by
Region 10 EPA as Idaho’s will have to be. While a
simplistic approach is being proposed by this comment, it
was felt that more detail in the rule would actually help the
regulated community understand better and be better able
to work with DEQ to prepare a justification that would
adequately address the social or economic costs and
benefits to the local community. While the rule language
proposed here does have more detail than Colorado’s, the
justification does not have to be overly onerous to fulfill
the intent of the justification, merely detailed enough to
address some points.

There is some recordkeeping required in tracking loss of
assimilative capacity, but DEQ believes our record of 401
certifications will provide this. DEQ knows that EPA will
insist upon a cumulative cap, and looking at assimilative
capacity. Although there are data availability and
variability issues these are nothing new or different then
what is currently dealt with in determining whether or not
water quality based effluent limits are needed.

This is correct.
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rule sets the cap at 10% increase of either, the likelihood for multiple permit cycle increases that would
significantly impact a Tier Il water without triggering an analysis are very remote.

Our recommendation is that each new or increased permit be subject to a 10% threshold of remaining
assimilative capacity at the time of permit application.

4. Special Resource Waters (SRWSs)

AIC supported the removal of SRWSs from the rule as “Tier 2.5” waters. We understood that SRWs would be
discussed at the July 21st meeting. With that in mind, we have reviewed EPA’s NPDES permit database to
compile a list of current NPDES permitted discharges to SRWs (Attachment A). The NPDES Permit Fact
Sheet suggests that there are at least 30 municipal wastewater, five municipal water treatment facility, and
five stormwater system discharges to SRWs statewide.

The current SRW language prohibits any new or increased point source discharge above the design capacity
contained in the existing permits. SRW waters include the full range of water quality, from waters with
public health closures due to toxic algae blooms (Lake Lowell, 2009) to pristine waters (Middle

Fork of the Salmon). A one size fits all designation of SRWs is neither appropriate or practical.

This is a substantive issue for all of the Idaho cities currently or with potential new or increased future
discharges (e.g., stormwater MS4s) to SRWs as it effectively caps NPDES discharges at current levels
regardless of socioeconomic or other considerations that are considered for Tier 11 waters. We also note that
local, state and federal agencies with road and highway responsibilities (e.g., highway districts, Idaho
Transportation Department, U.S. Forest Service, and others) could be significantly impacted by SRW
requirement for increased discharge.

Finally, while reviewing the Fact Sheets of NPDES permitted discharges to SRWSs, we observed that EPA
considers these waters Tier Il for antidegradation analysis purposes and that IDEQ 401 certified those
permits. Because the State and EPA have long agreed on multiple permits that Tier 11 is the appropriate
antidegradation status for SRWs, we believe that three tiers of antidegradation are consistent with federal
requirements and sufficient to protect high quality waters in Idaho.

AIC respectfully suggests that SRWs be reviewed on a case-by—case basis for antidegradation status, which
we anticipate will result in appropriate Tier I, I1, or 11 protections for each water currently designated SRW.
We also recommend that Section 58.01.02.400.01.b. be modified to state that new or increased discharges of
pollutants to SRWs must meet the applicable requirements of the Department’s antidegradation designation
for each SRW, and strike the language prohibiting discharges above the design capacity of the facility.

This will not work because it would be conceivable to use
most of the assimilative capacity without ever doing a
complete Tier Il analysis. Without a cumulative cap EPA
will not approve insignificance.

SRWs predate current state law and the federal regulations
on antidegradation and much effort went into crafting the
present language and the many designations of SRWs
currently in Idaho rule. While DEQ initially proposed
simply melding SRWs into the Idaho antidegradation
policy, DEQ met resistance to that notion and backed off.

While DEQ believes SRWs are a form of antidegradation,
they are different from any of the three tiers described in
state law or federal regulations (hence the “Tier 2.5
moniker). Because of their long history, DEQ does not
believe SRWs can be simply and quickly and dealt with by
parsing them into Tier | and Tier 1. DEQ believes future
disposition of SRWs requires more discussion and that a
separate rulemaking is needed to adequately vet all the
changes in designations DEQ would be making and the
potential relaxation in protection from degradation that
would result.

It is incorrect to state that EPA and DEQ have long agreed
that Tier 11 is the appropriate antidegradation status for
SRWs. There are many oddities in EPA NPDES fact sheets
regarding antidegradation, DEQ has even seen mention of
an Outstanding Resource Water, of which there are none.
Some of this is historical and being improved upon over
time as DEQ works closer with EPA on implementation of
antidegradation. It is also true that fact sheets are not
updated between draft and final permits, or between draft
and final 401 certifications issued by DEQ. So statements
made by EPA that DEQ doesn’t agree with are not always
corrected in these fact sheets.
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Again, AIC is pleased to participate in this important rulemaking and appreciates DEQ’s efforts to date to

include us and others in what has been a productive and transparent process.

Allacnment A

NPDES Discharges to Special Resource Waters (SRWs)

Jun-10
Known discharge to SRW
Municipal Stormwater Induatrial Other
1 Ashton Boisse M54 Cabinet Gorge PS Boise Geothemmal
2 Ahsahka H2O&SC Cda MS4 aho Cobalt Project Bonners Femry WTP
3 Bonners Femy IDOT #1 Meridian Bear Track Mine IDFAG Kootenal River Mutrient Injection
4 Cambridge IDOT #3 Potlatch @ St Maries USFS: Fenn RS
5 Cascade Lakes Hwy Dist  Thompson Creek Mine USFS: Moose CrRS
& Counci USFS: Slate Cr RS
7 Criggs
8 Elk Valley Subdhision (Ping)
9 Glens Femy
10 Hailsy
11 Horseshos Bend
12 Kamiah
13 Ketchum
14 Kootenai-Penderay S0
15 Kooskia
16 Lava Hot Springs
17 Mackay
18 Marsing

18 Meadows Sulbdivision
20 New Meadows
21 Montpilier

22 Orafing

23 Orofine WTP
24 Riggins

25 Riverside 50
26 Riverside WTP
27 St Anthory

28 Salmon

28 Southside 5D
30 Stites

Potential Discharge to SRW/iribs

Grangeille

MNez Perce

Pierce

Marth kdaho Comection Facility

DEQ appreciates your preparation of Attachment A.

9) Paul Glader, Manager, Environmental Services, Hecla Limited

Hecla has been involved in the preliminary "negotiated" rulemaking efforts associated with this Docket to
date and appreciates the opportunity to comment on the proposed rule. Our comments are as follows:

1) As an introductory comment, Hecla takes exception to the allegation that the state of Idaho does not
implement the state's antidegradation policy merely because there is some perceived lack of a formal written
document outlining the approach. Both the water quality-based permitting approach, coupled with biological

The CWA regulations require that states describe methods
for implementing the antidegradation policy. 40 CFR
131.12; PUD No.1 of Jefferson County v. Washington, 511
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assessment/opinions where required by federal law, fully protect the beneficial uses of Idaho's waters. We
are not aware of any situation in Idaho where the technical lack of a written implementation approach for the
antidegradation policy has jeopardized any beneficial uses anywhere in the state.

In DEQ's response to comments, Hecla specifically requests an identification of any instances in Idaho
where the alleged lack of a written antidegradation implementation document has resulted in a failure to
protect applicable beneficial uses of those waters in Idaho that qualify as "waters of the United States".

2) The "DESCRIPTIVE SUMMARY™ section in the Idaho Administrative Bulletin states "Federal law
requires the state to have both an antidegradation policy and methods to implement the policy.” This is not
correct. The only Clean Water Act (CWA) reference to the implementation of an antidegradation policy is
specific to the Great Lakes region. CWA Sec. 303(d)(4)(B) only contains a reference to an "antidegradation
policy", not implementation of an antidegradation policy, with application here specific to situations
concerning the technology based effluent limitations of CWA Sec. 301(b)(I)(A) & (B). It is clear that water
quality-related effluent limitations required under CWA Sec. 302 are considered by Congress as meeting
antidegradation considerations, otherwise Congress would have included CWA Sec. 302 as falling under the
"antidegradation policy" provisions of CWA Sec. 303(d)(4)(B). The unrestrained "implementation” of an
antidegradation policy in state rules, beyond the clear reading of the CWA, appears to be an outgrowth of
both federal regulations at 40 CFR §131.12 and court reliance on federal regulations. Further, there is
absolutely no legal support in the CWA for the current federal regulatory position that an antidegradation
policy is part of a water quality "standard”. The CWA is quite clear that a "standard shall consist of the
designated uses of the navigable waters involved and the water quality criteria for such waters based upon
such uses™ and EPA's review and approval authority is limited to "standards" and nothing more according to
federal, thus Idaho law. All else is nothing more than an unsupported expansion of the CWA by EPA. As
such, the actual implementation of "antidegradation” rests exclusively with the individual States, as
guaranteed by Congress at CWA Sec. 101(b).

In DEQ's response to comments, Hecla specifically requests DEQ to identify the language in the CWA

U.S. 700,705 (1994). A state can not meet this obligation
by including no specific language regarding how the policy
will be implemented and instead simply generally
referencing its WQS and water quality based programs.
Northwest Environmental Advocates v. EPA, 268 F.
Supp2d 1255,1265 (D.OR 2003)("An omnibus reference
that the state's entire water quality standards 'will be
implemented' can not rationally be read as a 'policy’ that
specifically identifies the 'methods for implementing such a
policy."); See also, Kentucky Waterways Alliance v.
Johnson, 540 F.3d 466 (6" Circuit 2008); Ohio Valley
Environmental Coalition v. Horinko, 279 F. Supp.2d 732
(S.D. W. Va. 2003). Therefore, DEQ disagrees that there
is no need for the adoption of a specific implementation
plan. In addition, contrary to Hecla's comment, the
obligation to have an implementation methodology does
not depend upon a showing that, without such a
methodology, beneficial uses are jeopardized.

EPA has consistently interpreted the CWA as requiring an
antidegradation policy and implementation methodology as
described in the federal regulations. The courts have
supported EPA's interpretation. PUD No.1 of Jefferson
County v. Washington, 511 U.S. 700,705 (1994);
Kentucky Waterways Alliance v. Johnson, 540 F.3d 466
(6" Circuit 2008); Ohio Valley Environmental Coalition v.
Horinko, 279 F. Supp.2d 732 (S.D. W. Va. 2003).
Therefore, DEQ believes there is strong legal support for
adopting an antidegradation methodology in the WQS.
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supporting the statement that "Federal law requires the state to have both an antidegradation policy and
methods to implement the policy."”

3) The "DESCRIPTIVE SUMMARY" section in the Idaho Administrative Bulletin states "DEQ proposes to
revise its Water Quality Standards, IDAPA 58.01.02, to include procedures for implementing efforts to limit
degradation of water quality." It is our understanding that this entire "negotiated™” rulemaking process was
intended to develop rules to implement Idaho's antidegradation policy. Why is it that Idaho's law is not
prominently displayed in the introduction of the rule itself with a statement directing that antidegradation
must be implemented within the clear reading of Idaho law? The verbatim language from Idaho Code, as
follows, must be inserted within the rule language at 58-0102-1001.052:

"The antidegradation policy shall be implemented in strict accordance with the plain reading of Idaho Code
as follows:

39:3603. GENERAL WATER QUALITY STANDARD AND ANTIDEGRADATION POLICY.

The existing instream beneficial uses of each water body and the level of water quality necessary to protect
those uses shall be maintained and protected. Where the quality of waters exceeds levels necessary to
support propagation of fish, shellfish and wildlife and recreation in and on the water, that quality shall be
maintained unless the department finds, after full satisfaction of the intergovernmental coordination and
public participation provisions of this chapter, and the department's planning processes, along with
appropriate planning processes of other agencies, that lowering water quality is necessary to accommodate
important economic or social development in the area in which the waters are located. In allowing such
reductions in water quality, the department shall assure water quality adequate to protect existing uses fully."

In DEQ's response to comments, Hecla specifically requests DEQ to describe exactly why Idaho law specific
to antidegradation should not be the focus of antidegradation implementation.

4) The proposed rule clearly goes beyond legislative intent. In addition to the concerns in above comments,
Idaho Code is crystal clear on the legislative intent in implementing the requirements of the CWA. I1C 39-
3601 states:

It is the intent of the legislature that the state of Idaho fully meet the goals and requirements of the federal
clean water act and that the rules promulgated under this chapter not impose requirements beyond those of
the federal clean water act.

The verbatim language of the federal antidegradation policy regulations is as follows:

§131.12 Antidegradation policy
(a) The State shall develop and adopt a statewide antidegradation policy and identify the methods for

At the urging of the negotiated rulemaking committee,
DEQ has retained the antidegradation policy as set forth in
its existing WQS. This language is almost identical to the
policy set forth in Idaho Code, and is certainly consistent
with the statutory language. Language added to the WQS
was added in order to mirror the requirements in the CWA
regulations. DEQ believes the proposed rule is consistent
with Idaho and federal antidegradation law.

DEQ disagrees with Hecla that the proposed rule goes
beyond the requirements of the CWA and the federal
implementing regulations. Each of Hecla's examples are
addressed as follows:
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implementing such policy pursuant to this subpart. The antidegradation policy and implementation
methods shall at a minimum, be consistent with the following:

(1) Existing instream water uses and the level of water quality necessary to protect the existing uses shall be
maintained and protected.

(2) Where the quality of the waters exceed levels necessary to support propagation of fish, shellfish, and
wildlife and recreation in and on the water, that quality shall be maintained and protected unless the State
finds, after full satisfaction of the intergovernmental coordination and public participation provisions of the
State's continuing planning process, that allowing lower water quality is necessary to accommodate
important economic or social development In the area in which the waters are located. In allowing such
degradation or lower water quality, the State shall assure water quality adequate to protect existing uses
fully. Further, the State shall assure that there shall be achieved the highest statutory and regulatory
requirements for all new and existing point sources and all cost-effective and reasonable best management
practices for nonpoint source control.

(3) Where high quality waters constitute an outstanding National resource, such as waters of National and
State parks and wildlife refuges and waters of exceptional recreational or ecological significance, that water
quality shall be maintained and protected.

(4) In those cases where potential water quality impairment associated with a thermal discharge is involved,
the antidegradation policy and implementing method shall be consistent with section 316 of the Act.
(emphasis added)

It is key to note the above federal regulatory language at §112.(a) addresses both the "antidegradation
policy" AND the "implementation methods". Any rule language implementing an antidegradation policy that
is more stringent than the plain reading of the federal regulatory requirement violates ldaho Code. Examples
of more stringent requirements in the proposed rule include, but are not limited to:

1. The proposed rule language at 58-0102-1001.052.10.9. (page 463 of the 1 September 2010 Idaho
Administrative Bulletin) contains what amounts to a "zero" discharge requirement for Outstanding Resource
Waters (ORWSs) by requiring "offsets"”, a condition not required by the CWA. In addition, such "offsets",
according to proposed rule language at 58-0102-1001.052.08.c. (page 459 of the 1 September 2010 Idaho
Administrative Bulletin) must be included as a permit or license condition - again, nowhere required by the
CWA. If an "offset" is negotiated, this is outside any federal requirement.

Further, the proposed rule language at 58-0102-1001.052.10.9g. presumes tributaries to ORWSs can be treated
as ORWs! There is ABSOLUTELY NO legal basis whatsoever in the CWA or Idaho law for this, thus a

The federal regulation quoted by Hecla provides that water
quality in ORWs shall be maintained and protected. DEQ's
proposed new rule language is identical. Offsets provide a
way to allow new or increased discharge to ORWs if there
is no degradation as a result of offsets of the pollutant
loading. The offset language clearly is not more stringent
than CWA requirements.

The inclusion of tributaries to the new rule language
regarding point source discharges to ORWSs was included
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clear violation of Idaho Code.

2. EPA-approved antidegradation policy implementation in other states exempts reissued permits from
antidegradation reviews, yet the preliminary draft rules do not - again, more stringent than allowed by Idaho
Code. Such an exemption is perfectly rational given that antidegradation is designed to maintain existing
instream beneficial uses and the level of water quality to protect those uses (which includes existing permit
discharges). Further, both anti-backsliding provisions of existing permits and the water quality-based
permitting process, which is now the norm, fully implements the antidegradation policy as commented
above. Further, unless expressly required by law, rule implementation is to be prospective in nature, not
retroactive.

3. Throughout the proposed rule, the phrase "activity or discharge" is used. This phrase is found nowhere in
either IC 39-3603 or the federal regulation's antidegradation policy at 40 CFR 8131.12. This can be
interpreted to apply to activities where a discharge to waters of the United States does not occur - a clear
violation of Idaho Code. This phrase must be changed to "an activity creating a discharge to waters of the
United Sates".

to be consistent with existing language regarding nonpoint
source discharges to ORWSs. The reference to tributaries,
however, is only included in the paragraph heading, and
has no substantive import. Therefore, DEQ agrees to
delete the reference to tributaries in the heading of this
section.

DEQ disagrees with Hecla's interpretation of the Idaho
Code requirement that DEQ fully meet the goals and
requirements of the CWA and not impose requirements
beyond those in the CWA. Hecla cites to other state
standards as examples of how DEQ is being more stringent
than CWA requirements. But the CWA does not specify
one method of meeting the antidegradation requirements.
Instead, states are allowed a fair amount of discretion in
describing implementation methods. Just because one
state's implementation methodology has been approved,
does not mean that a different approach is more stringent
than required. Therefore, DEQ disagrees with Hecla that,
to the extent DEQ's proposed rule is different from the
WQS adopted in Kentucky or Colorado, for example,
DEQ's rule is somehow more stringent than federal law. In
addition, DEQ’s rule does not exempt reissued permits
from antidegradation because that is not the pertinent
question. The pertinent question is whether the reissued
permit will degrade water quality due to an allowed
increase in discharge. If degradation won’t occur, as is the
case for reissued permits that do not authorize an increase
in discharge, then under the proposed rule no Tier 2
analysis would be required.

The use of the word activity is consistent with the U.S.
Supreme Court's interpretation of section 401 of the CWA.
PUD No.1 of Jefferson County v. Washington, 511 U.S.
700 (1994). DEQ's rule language is intended to fully meet,
but not go beyond, the authority provided Idaho under
section 401 of the CWA.. See response to comments by
Alex LaBeau, Idaho Association of Commerce and
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4. EPA-approved antidegradation policy implementation in other states places 303(d)-listed waters to those
states' equivalent "Tier 1"/8131.12(a)(l) category, which is wholly appropriate for "impaired waters" and
other waters not deserving "high quality" designation. This approach was both approved by EPA and
recently upheld by the United States Court of Appeals, Sixth Circuit (Kentucky Waterways Alliance v.
Johnson, No. 06-5614, 3 September 2008). The rule must explicitly state 303(d)-listed impaired waters are
automatically given Tier | status, otherwise a clear violation of Idaho Code exists.

In DEQ's response to comments, Hecla specifically requests DEQ to describe exactly where in the CWA the
above requirements are located and why the proposed rule does not violate 1C 39-3603.

5) Exemptions from antidegradation review need to be expanded beyond "Restoration Projects" to include
both any activities subjected to federal biological assessments or biological opinions and to all activities
within any superfund-related site where water quality is a component of the superfund remedy. Such
exemptions are appropriate given the extraordinary level of detail given to such sites and activities.

6) The proposed rule also circumvents Idaho Code in another key aspect. Definitions in the statute are being
contradicted by definitions in the proposed rule. Idaho Code sets out key definitions, specific to water
quality, such as:

"Lower water quality" means a measurable adverse change in a chemical, physical, or biological parameter
of water relevant to a designated beneficial use, and which can be expressed numerically. Measurable
adverse change is determined by a statistically significant difference between sample means using standard
methods for analysis and statistical interpretation appropriate to the parameter. Statistical significance is
defined as the ninety-five percent (95%) confidence limit when significance is not otherwise defined for the
parameter in standard methods or practices. (IC 39-3602(11))

It is disturbing to note that this statutory definition exists in the current rule yet is stricken. The proposed
definitions of both "Degradation or Lower Water Quality" and "Measurable™, used together, attempt to turn
the intent of Idaho's statutory definitions from water quality "relevant to a designated beneficial use" to any

Industry and Jack Lyman, Idaho Mining Association
regarding the use of the phrase “activities.”

Again, DEQ disagrees that other state standards provide
the only allowed method of meeting CWA requirements.
The Kentucky antidegrdation rules continue to be litigated
with a new filing on Sept. 10, 2010 (Kentucky Waterways
Alliance, et al. v. Jackson). Until legal arguments are
settled Kentucky’s rule language can not be relied upon as
approvable.

Water that is listed as impaired on the 303(d) list is so
listed for a specific cause or pollutant. Such a waterbody
can have very high quality in other respects. See response
to comments by Mark Benson, Potlatch Corporation and
Alan Prouty, J.R. Simplot Company regarding
Identification of Tier I and Tier 1l waters.

See response to comments by Alan Prouty, J.R. Simplot
Company regarding restoration projects.

DEQ is aware that the definition of degradation or lower
water quality is different from the Code definition. This
was a specific topic of discussion during the negotiated
rule meetings. DEQ believes the changes in definition are
needed and as a consequence is also proposing legislation
that will sync the statutory and regulatory definitions for
lower water quality.
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change in water quality alone, simply because it is "measurable". This occurs because the proposed
definition of "Degradation or Lower Water Quality" includes the phrase "beneficial uses that may be made"
- a concept found nowhere in either the CWA or Idaho Code. A "beneficial use" is either "designated™ or
"existing™, and NOT open to speculation! The phrase "that may be made" must be stricken from the
proposed definition.

Similarly, the proposed rule definition of "Assigned Criteria" contains the term "presumed" designated use.
There are no "presumed" uses in Idaho Water Quality Standards. The word "presumed” has no place in the
proposed rule and must be deleted.

Here again, proposed rule language, which is in opposition to Idaho Code, sets up a potential
defacto "zero" growth, thus an anti-economic development situation, contrary to legislative intent. Idaho
Code must be thoroughly reviewed to assure rule definitions do not contradict the intent of the statute.

7) The "DESCRIPTIVE SUMMARY™ section in the Idaho Administrative Bulletin states that DEQ "intends
to develop supporting guidance". We oppose the development of any such guidance as the rules should be
clear at face value to implement the antidegradation policy. Further, the costs associated with development
of such guidance are not included in the "FISCAL IMPACT STATEMENT".

8) The "IDAHO CODE SECTION 39-107D STATEMENT" is not correct in that the proposed rule most
certainly includes rules both broader in scope and more stringent than required by federal regulations. The
fact that federal regulations do not have any requirements similar to those in the proposed rule does not
somehow void this statutory language simply because there is no mirror federal regulation to judge the
proposed rule against. Further, 1C 39-3601 is the proper legal measure because this portion of the law is
specific to the CWA, whereas IC 39-107D is generic.

9) The proposed rule definition of "Highest Statutory and Regulatory Requirements for Point Sources™
includes "other permit conditions"”, "compliance schedules” and "consent orders". These three add-ons are
not specific statutory or regulatory requirements - they are specific to individual situations. These add-ons
are and must remain part of permit negotiations with individual permittees outside the influence of any rules
more stringent than or broader in scope than required by law. This definition must be limited to "All

applicable effluent limits required by the Clean Water Act and federal regulations.”

10) The proposed definitions of both "Existing Activity or Discharge™ and "New Activity or Discharge"
must be limited to an actual "discharge™ as commented above in 4). In addition, an "authorization" must

The existing WQS at section 101 address the protection of
water bodies that are not specifically designated for a
particular use. Prior to designation, DEQ presumes
undesignated waters support cold water aquatic life and
recreational uses and protects such waters for these uses.
This language was the result of litigation challenging
DEQ's WQS, and the language is consistent with EPA
regulations that provide that waters must be protected for
fishable/swimmable uses unless it is shown that such uses
are not attainable.

DEQ may use guidance to provide an interpretation of a
rule. See APA, Idaho Code sections 67-5250(2) and 67-
5201(19)(b)(iv). In addition, the negotiated rulemaking
committee supported the development of guidance.

DEQ disagrees with Hecla that the proposed rule is more
stringent or broader in scope than federal law or
regulations. DEQ has addressed in these responses to
comments those specific areas in which Hecla has asserted
DEQ has gone beyond CWA requirements.

Other permit conditions, compliance schedules, and
consent orders are regulatory, and required to be met once
in place. DEQ agrees that such provisions are dependent
upon site specific situations, and will be a part of
regulatory requirements only as needed and appropriate.

Please see response to point 3 above and DEQ’s response
to comments by Alex LaBeau, ldaho Association of
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include those activities taken under superfund, which do not require either a permit or a license. As
commented above at comment 5), superfund activities must have a clear exemption from antidegradation
review.

11) Proposed rule language at 58-0102-1001.052.07. (page 458 of the 1 September 2010 Idaho
Administrative Bulletin) states that "No degradation of water quality may be allowed that would cause or
contribute to a violation of water quality criteria.” This absolute "zero" degradation requirement does not
appear anywhere in either law or federal regulation addressing antidegradation. The same applies to
paragraph 07.b. of this subsection, which also applies "zero". Antidegradation is to address the protection of
beneficial uses and the level of water necessary to support those uses. It is a scientific fact that criteria are
more stringent than necessary to protect a use, and that a use can be protected within a range of water quality
above a numeric criteria value. We recognize that 07.a. somewhat addresses this concern, but this provision,
even though it may be present in other areas of CWA regulations or rules, is NOT in antidegradation
regulations, thus must be removed from the proposed antidegradation implementation rules to comply with
Idaho Code.

12) Proposed rule language at the entirety of subsection 58-0102-1001.052.08. (page 459 of the 1 September
2010 Idaho Administrative Bulletin) contains numerous items of concern which contradict the mandate of
Idaho Code. These include:

* At the outset, this subsection addresses "each parameter of concern” - this needs to be limited to "assigned
criteria” throughout. This should not be left open for the entire periodic table of the elements. If criteria have
not been developed for a parameter, then it has not been identified as enough of a "concern”, from a
beneficial use protection standpoint, to warrant criteria development. Further, narrative criteria, instream
bioassessments, and WET testing are utilized to cover situations where all-inclusive specific criteria for
every imaginable "pollutant" have not been developed.

« Existing permits have to be excluded as commented in 4) above.

* At 08.a., there is also no federal antidegradation mandate to evaluate a discharge "under critical conditions
coupled with the design flow" - again, violating stringency limitations expressly contained in Idaho Code. It
has been our experience that “critical conditions”, which combine maximum discharge volume into
minimum receiving stream flow, NEVER occur.

Commerce and Industry and Jack Lyman, Idaho Mining
Association regarding the use of the term "activity". DEQ
does not agree that all superfund activities should be
exempt from antidegradation provisions. While permitting
requirements need not be met for point sources, CERCLA
still requires compliance with the substantive requirements
of the CWA, including WQS.

DEQ disagrees that it has established a zero discharge
requirement by stating that discharges can not violate
criteria established to protect uses. Establishing criteria that
can not be violated in order to protect uses is a critical
component of the CWA and is a part of the existing state
and federal law.

DEQ views parameters of concern as a select subset of
applicable criteria, determined by the nature of the
discharge and the setting in which it occurs. DEQ has
replaced ‘pollutant of concern’ with ‘pollutant’ at the
suggestion of Alex LeBeau, Idaho Association of
Commerce and Industry and Jack Lyman, Idaho Mining
Association (see response below).

Exiting permits will be looked at only when renewed. See
response to example 2 above.

This is inherent in the applicable criteria (IDAPA
58.01.02.210.03.b). See response to comments by Alex
LaBeau, Idaho Association of Commerce and Industry and
Jack Lyman, Idaho Mining Association, regarding critical
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« This subsection also speaks of "the activity or discharge™ - this has to be limited to a "discharge" or, at a
minimum, "an activity creating a discharge to waters of the United States".

* Any evaluation of an existing permit must be limited to changes that result in the discharge of an entirely
new parameter in the discharge in more than insignificant amounts, and not just because a new parameter is
added to the permit list even though this parameter has been discharged all along, thus pro-dating this
rulemaking (08.a.iii.).

« At 08.c., it makes no sense to mandate offsets "must be upstream" of the discharge. There is no reason not
to leave this open to site-specific conditions. Further, there is no federal law mandating that any offsets have
to be made a permit or license condition, again a violation of the "no more stringent" mandates of Idaho
Code. This section is where "activity" obviously has to be eliminated because the proposed rule disallows an
activity from even beginning (i.e. you can't construct even though the regulated "discharge” is not
occurring).

« Paragraph 08.d. speaks of a "measureable change™ in a vacuum without the tie to beneficial uses mandated
by IC.

 An additional concern is that this subsection, as proposed, appears to be designed exclusively to further
restrict or effectively eliminate mixing zones.

13) Proposed rule language at paragraph 58-0102-1001.052.09.d (page 461 of the 1 September 2010 Idaho
Administrative Bulletin) clearly is inappropriate for "existing" discharges in place as of the effective date of
the resultant antidegradation implementation rule. There is no rational basis for a need to conduct a
socioeconomic justification for discharges related to activities either already In place or no longer in a
production status. This is yet another reason to exempt existing sources from antidegradation review, as
allowed in other states by EPA, and thus mandated by Idaho Code.

14) A final item of concern involves dates associated with existing rule language that is simply relocated.
We would expect that the associated dates would remain those of the original date of the language. Rules in

conditions and edits to section 052.08.a.

See response to comments by Alex LaBeau, Idaho
Association of Commerce and Industry and Jack Lyman,
Idaho Mining Association, regarding the use of the terms
"activity" and "discharge.”

DEQ’s review will look at a new parameter added to a
permit for the first time, but if its load is not being
increased as compared to before it was added to the permit
DEQ would not conclude there is degradation; therefore,
no additional Tier Il analysis would be required.

For clarity, the rule requires offsets to be upstream of the
degradation, not the discharge which leaves the evaluation
open to site-specific conditions. If offsets are not upstream,
and do not occur before a new or increased discharge takes
place, then there will be degradation of a segment of water,
for some period of time. While it is true there is no
requirement for offsets in federal rule, nor for
insignificance, DEQ views these additions to the rule as a
way to make the rule sensible.

Section 08.d has been stricken from the proposed rule.

This is neither the design nor the intent.

Socioeconomic justification is of the degradation in water
quality being sought. For an existing source it would look
only at the requested increase in discharge. DEQ believes
this is required by law and regulation.

Dates in the rules do not indicate the original date of the
language; they indicate only the date it was last revised, in
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place do not require any more review/approval and a new date, which is not associated with the actual date
of the rule language, would only confuse the rule origination date.

15) Hecla hereby incorporates by reference past written comments submitted by Hecla during the negotiated
rulemaking process. In addition, Hecla is a member of both the Idaho Mining Association and the Idaho
Association of Commerce and Industry, thus we support the comments of these two trade associations that
are not addressed by Hecla's comments, including, but not limited to, comments concerning general permits,
significant degradation, and Special Resource Waters.

Hecla will remain involved in the rulemaking process due to concerns that antidegradation implementation
may result in a "zero" or "no economic growth" outcome, with potential rules being more stringent than
necessary, thus contrary to both the intent of the Legislature and best interests of Idaho's productive
community.

any way. This is required by Idaho’s Administrative
Procedures Act.

It is not DEQ’s intent, nor does DEQ believe that
antidegradation implementation will result in a ""zero" or
"no economic growth™ outcome.

10) Matthew Van Vleet, Director, Public Affairs, Clearwater Paper Corporation

Clearwater Paper submits this letter as comments to the subject proposed rule. We have been involved in the
development of the subject proposed rule and participated in subject rulemaking since it was initiated in
April 2010 through the Idaho Association of Commerce and Industry (IACI). IACI attended all six (6)
negotiated rulemaking meetings and provided extensive written and verbal comments throughout the
negotiated rulemaking. We associate our comments with those they have made and submitted.

Our concerns are similar to those submitted by other IACI members and representatives from the forest
products business sector in Idaho, as well as those submitted by other manufacturing entities. The proposed
rule has the potential to greatly complicate the process and delay the timing for obtaining Clean Water Act
permits, and therefore has the potential to negatively affect our industry as well as other businesses that
require Clean Water Act permits to conduct operations and provide jobs within Idaho.

Our role and that of other forest products businesses in Idaho involved in this rulemaking has been to
support a rule that meets the requirements of the Clean Water Act without unduly burdening Idaho industry
during the Clean Water Act permit process. This is consistent, not only with our company values, but with
the ldaho Legislative directive that IDEQ rules not go beyond federal requirements.

While we appreciate IDEQ's efforts to conduct a meaningful negotiated rulemaking process and in their
effort to address our and other forest products business concerns, we believe the rule needs further
clarification and refinement before it moves forward.

While antidegradation review will be integrated into new
or reissued NPDES permits, DEQ believes this can and
will be done without causing any delay in permitting. This
may mean DEQ needs to begin interacting with EPA and
the permit applicant sooner than is now the case

DEQ’s goal as well is to create a rule that meets the
requirements of the Clean Water Act without unduly
burdening Idaho industry, or DEQ.

DEQ is recommending to the DEQ Board several changes
in the rule in response to comments in order to refine it.
DEQ is also working on a guidance document to help
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Thank you for the opportunity to comment on the proposed rule. Clearwater Paper Corporation will
continue to monitor the progress of this rule when it is submitted to the IDEQ Board and potentially to the
Idaho Legislature for approval.

clarify implementation.

11) Justin Hayes, Program Director, Idaho Conservation League

Thank you for the opportunity to provide comments on DEQ’s proposed rule related to the development of
rules related to Clean Water Act antidegradation requirements. The Idaho Conservation League has a long
history of involvement with water quality issues in general and this matter specifically. As Idaho's largest
state-based conservation organization we represent over 9,800 members, many of whom have a deep
personal interest in protecting Idaho’s water quality and the health of all Idahoan’s from the harmful effects
of pollution.

DEQ’s heretofore failure to develop meaningful antidegradation rules and implementation guidance has
contributed to the continued decline of water quality in numerous waterbodies across the state. Past efforts
on the part of our organization to encourage DEQ to develop rules to address the antidegradation
requirements of the Clean Water Act had failed, leaving us no other recourse than to initiate the legal action
that ultimately led to DEQ initiating this rulemaking.

We had hoped that this rulemaking would result in the development of rules that would sufficiently protect
Idaho waters from degradation and meet the legal requirements of the Clean Water Act. However, upon
review of the proposed rule, we conclude that DEQ’s final product will not sufficiently protect Idaho waters
from degradation nor will the proposed rule pass final legal muster. As such, the Idaho Conservation League
cannot support this proposed rule. Further, we ask that the Board of the Department of Environmental
Quality reject the rule as proposed.

In the interest of “full disclosure’ we feel compelled to notify the agency and the Board that should this rule
be submitted to the EPA for consideration we intend to actively pursue all administrative and legal means to
stop this rule from being implemented until is it substantially modified. Further, we will do whatever we can
to encourage the EPA to promulgate what rules are necessary to protect Idaho water quality until such time
as the State of Idaho develops acceptable antidegradation rules and implementation guidelines.

We have participated extensively in the development of this proposed rule. In doing so we provided
extensive comments (both in the formal rulemaking setting and directly to DEQ staff) on this matter. With
an interest in minimizing redundancy, we are incorporating all of our former comments into this letter by
reference. We are attaching some specific comments as a means of summarizing some of our concerns.

DEQ believes the rule that emerged from negotiated
rulemaking does meet the legal requirements of the Clean
Water Act and can sufficiently protect ldaho waters from
further degradation, if implemented.

DEQ believes EPA can and will approve the rule DEQ
currently has proposed, as modified in response to
comments.
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Identification of Tier I and Tier II waters (052.06)

We do not support DEQ’s decision to use a waterbody-by-waterbody approach to determining tier Il
applicability. This approach appears to be very complicated to administer and likely to result in the
misclassification of waterbodies. We strenuously object to DEQ’s inclusion of clauses that allow
waterbodies that have not been assessed (see 051.06.b) or for which insufficient data exists (see
051.06.c.(3)) to be classified as in a less protective tier.

We continue to believe that a parameter-by-parameter approach would be easier to administer and would
result in a more robust means of assigning designations.

Tier I Review (052.07.a)

When determining if the existing beneficial uses are protected during the issuance or reissuance of a
discharge authorization, the proposed rule states that the “Department shall rely upon the presumption that, if
the numeric criteria established to protect specific uses are met, then the existing beneficial uses they were
designed to protect are protected.” (see 051.07.a)

We believe that this provision fails to consider, among other things, situations where several cumulative
stressers may be present in a waterbody — each in compliance with its own criteria, but cumulatively
harming a designated or existing use.

General Permits (052.04)

We oppose DEQ’s proposal to allow for antidegradation review at the General Permit level. It is not possible
to conduct a credible review of individual actions when the specifics of these actions are not known. At the
General Permit level, DEQ will not even know where or when a specific discharge may take place. It is
simply not possible to conduct an antidegradation review without this most basic of information.

DEQ includes language stating that reviews may be required of individual actions carried out pursuant to a
general permit. However DEQ fails to include any metrics that might guide DEQ in deciding when a review
would be required for an individual project. As such it appears that any decision made pursuant to this
prevision would be completely arbitrary. Further, it is not clear when it would be timely for parties to raise
objects regarding the lack of sufficient antidegradation review. Should these be raised (and appealed) when
the general permit is issued or when an individual activity is implemented?

We are aware that DEQ is modeling this section’s language off of a model developed by the State of
Washington. However, we do not think that using Washington’s methodology is protective, nor is it legal.
The Washington language has yet to be tested in the judicial venue —Idaho should not assume that merely
because Washington’s language went unchallenged that similar language in Idaho will also go unchallenged.

DEQ agrees that a parameter-by-parameter approach would
be simpler and easier to administer, but in rulemaking
negotiations DEQ went to the present waterbody-by-
waterbody (WbW) approach. While the WbW approach
ties less cleanly to the 303(d) list of impaired waters, it
does make better use of DEQ’s biological monitoring data
which provide insight into the overall quality of a water
body.

This is an issue with criteria in general and can not be
corrected through changes in antidegradation rules. DEQ
notes that biomonitoring, of which DEQ has an extensive
database, addresses this concern for aquatic life use by
directly monitoring biological health. DEQ has for other
reasons removed this section from the rule. See response to
comments by Christine Psyk, US EPA Region 10 regarding
Tier | review.

General permits are a necessary part of the NPDES
program. DEQ believes it is possible, for some general
permits with proper conditions, to conclude the general
permit complies with the antidegradation requirements
without having to evaluate every individual action
authorized under the general permit.

If a general permit inadequately addresses antidegradation,
DEQ may require review at the NOI level. Because not all
general permits are equal, DEQ is likely to come to
different conclusions regarding whether particular general
permits comply with Idaho’s antidegradation policy. The
requirements in some general permits may be stringent
enough and there may be information in the permit record
to provide DEQ assurance that insignificant impacts would
result if an activity were to affect high quality water.

Response to Public Comments, Docket No. 58-0102-1001 44




Restoration Projects (052.02)

DEQ’s proposal to allow restoration projects without an antidegradation review represents on unlawful
exemption. Further, DEQ has failed to define restoration projects. As a result, it is possible that a
traditionally regulated dischargers may attempt to either represent itself as a “restoration project” or connect
itself to a “restoration project” in an attempt to avoid conducting an antidegradation review.

Waters Subject to the Antidegradation Policy (051.05)

We believe that it would be more appropriate to provide that the antidegradation policy would apply to all
Waters of the State of Idaho. DEQ’s preference to limit applicability to waters subject to the jurisdiction of
the Clean Water Act likely creates the situation where degradation will occur in those waters that fall outside
of the Clean Water Act. Ultimately these non-jurisdictional waters flow into jurisdictional waters. Failure to
protect these non-jurisdictional waters from degradation will ultimately lead to degradation of jurisdictional
waters.

Evaluation of Effect on an Activity or Discharge on Water Quality (052.08.a)
When applied to the reissuance of permits or licenses, this provision of the proposed rule will result in
grandfathering in previously permitted degradation that has not yet occurred in the waterbody.

Because Idaho has failed to previously implement a lawful antidegradation program, no lawful
antidegradation reviews have ever been conducted in Idaho by DEQ as part of the 401 certification process.
As a result, many past and current permits and licenses have failed to protect waters from antidegradation.
Thus it is totally inappropriate to presume that the full discharge of all currently permitted effluent limits
would protect waterways from degradation. However, that is exactly what this provision presumes and
allows for.

When conducting an antidegradation review and seeking to determine the impact that a reissued permit will
have on water quality it is critical that DEQ measure the future impact by comparing it to current water
quality in the receiving water. Failure to do so will allow degradation to occur.

For example:

A restoration project is one that is “designed to trend
toward natural characteristics and associated uses to a
water body where those characteristics and uses have been
lost or diminished”. DEQ does not believe any traditionally
regulated discharge can legitimately claim restoration as
their purpose. In addition, restoration projects are those
intended to secure long-term water quality improvements,
and thus by definition will not result in long term or
permanent degradation.

The Clean Water Act only requires application of the
antidegradation policy to waters of the U.S., and applying
the rule to other state waters may conflict with Idaho Code
section 39-3601.

To our knowledge there are no licensed or permitted
discharges to non-jurisdictional waters in Idaho. DEQ
notes that any licensing or permitting action under the
Clean Water Act must meet downstream water quality
standards.

The antidegradation policy is prospective in nature, and so
DEQ is not required to analyze water quality that existed
some time in the past. See Ohio Valley Environmental
Caoalition v Horinko, 279 F.Supp2d 732, 751 (S.D.W.Va.
2003) ("The present tense use of the verb "exceed"
suggests that Tier 2 protection apply to current water
quality levels, not to any levels that have existed on or after
1975...s0 the EPA's interpretation of Tier 2 as applying to
current water quality levels is reasonable.™)

This will only allow existing discharges that do not
propose increasing their permit limits to avoid Tier Il
antidegradation analysis upon permit renewal. It does not
prevent Tier | review to assure that existing uses and water
quality necessary to protect those uses are maintained.
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Presume that the town of Jonesville’s wastewater treatment facility discharges to State Creek, has a
maximum design flow of 1 million gallons per day (gpd) and has a current NPDES permit that allows it to
discharge 100 Ibs/day of total phosphorus (TP).

Recall that since Jonesville is located in Idaho, Jonesville’s NPDES permit has never gone through a lawful
antidegradation review.

Jonesville’s facility is currently operating at 50% capacity and is discharging 500,000 gpd and 50 Ibs/day of
TP. The water quality in State Creek reflects this discharge level.

Jonesville applies for a new permit seeking reissuance of their current 100 Ibs/day of TP.

If DEQ gauges the impact of the new permit by looking solely at the change in permitted discharge on paper,
the impact will be ‘no change’ or no additional degradation of water quality in State Creek as a result of the
new permit. This is because DEQ is presuming that State Creek’s water quality already reflects a discharge
of 100 Ibs/day TP. This is an incorrect presumption and results in State Creek’s water quality being
presumed worse than it actually is.

On the ground (or in the river), the impact of this new permit will not be ‘no change.’ In fact the new permit
will allow an 50 additional Ibs/day of TP be discharged to the river. This will cause additional degradation of
the receiving water.

The hypothetical Jonesville example highlights the fact that when reissuing permits to existing facilities,
DEQ must base conclusions about degradation on the actual levels of contaminates currently in the
waterways. This represents the true status of the water quality. Presuming that prior permitted discharges
that are not actually occurring at previously permitted levels reflects water quality will result in allowing
degradation that has not yet occurred to occur.

We note that DEQ does intend to use actual water quality information to gauge degradation in instances
where new permits are to be issued. In these instances DEQ will calculate change by looking at the
“difference between existing receiving water quality and water quality that would result from the activity or
discharges as proposed in the new permit or license.” This methodology is proper and should be applied to
the reissuance of permits as well.

Measurable Change (052.08.d)

DEQ proposes that if an activity or discharge will not have a measurable change on water quality then this
activity or discharge will be evaluated based on the conclusion that it will have ‘no change’ on water quality.
On face value this seems sensible. However, DEQ’s definition of what is, and what is not, measureable
renders this provision unacceptable.

This should be the case only for publically owned
treatment works (POTW) which are designed to
accommodate population growth. This planning, designing,
building, and permitting for future POTW waste treatment
needs is prudent. In addition, this approach is consistent
with the prospective application of the antidegradation
policy, as discussed above.

This is not a new proposal, but rather something embodied
in existing rule language, and State law, that DEQ in
rulemaking decided to carry forward. With insignificance
in the new rule DEQ believes the concept of measurable
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DEQ proposes a definition of “measurable” (010.59) that actually allows changes to occur that can be
measured but arbitrarily chooses not to recognize them as measurable.

Awkwardly, in an additional clause in the definition of “measureable” (see below) DEQ makes it clear that it
recognizes that changes in water quality which can indeed be measured, but are not defined as measurable
by the proposed rule, can be very significant to water quality.

“Because the Department recognizes that in some cases smaller changes may be significant to human health
or aquatic life protection, the Department will in those cases consider calculated changes to be measurable.”

On balance, DEQ’s proposed definition of “measurable” is not acceptable — DEQ chooses to define things
that are measurable as ‘no change’ and then attempts to salvage the situation be acknowledging that this is
not protective but failing to provide any metrics to guide them in when a change actually equals a change.

The harm caused by this unlawful definition of “measurable” comes full circle when one reviews the
proposed definition of “Degradation or Lower Water Quality” (010.18). Here negative impacts which can be
measured are dismissed as not “measurable” and the degradation that is caused is deemed be definition to
not be degradation after all.

Insignificant Discharge (052.09.a)

DEQ’s proposed rule provides for designating certain discharges that have negative impacts on water quality
as ‘insignificant’” and thus exempting them from intergradations review. This is unlawful pursuant to the
Clean Water Act. Discharges and activities that will degrade water quality, no matter how small this impact
will be, must undergo an antidegradation review.

DEQ cannot lawfully create “insignificant,” immeasurable or de minimis exemptions to antidegradation
review.

Additional observations about ‘insignificant discharge’:

Subsection i.(1) and (2) propose some limits to determining what is ‘insignificant.” These refinements fail to
provide operable sideboards because they are vague and poorly defined. For instance, is DEQ proposing that
each activity could individually increase the ambient concentration by 10%? Or is this some sort of
cumulative impact of all future dischargers? In subpart (2), what does ‘cumulatively’ mean?

Other Source Controls (052.09.b)
It is not clear if DEQ is saying that degradation of high quality waters would be allowed only if all of the
applicable non-point sources where utilizing BMPs or if it would be acceptable for just some of the non-

change is redundant and can be omitted which will result in
a clearer and easier to implement rule. Thus DEQ has
removed measureable from the proposed rule and pursuing
a concurrent change in law. Removing measurable change
will have consequences for SRWs and ORWSs, making
them more restrictive.

Insignificant discharge is neither allowed nor prohibited by
federal law or regulation. But the courts have upheld the
use of insignificance, and EPA has approved of it, as a
form of the more general legal principal of de-minimus.
While DEQ may debate about the level of insignificance,
DEQ believes this is an important and necessary concept
that avoids regulatory gridlock.

A 10 % change in assimilative capacity is DEQ’s proposed
cumulative cap on insignificant degradation of water
quality.

While DEQ believes all is implied, DEQ has made this
reasonable clarifying change to the rule.
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point sources to have BMPs. This confusion could be remedied by adding the word “all.” See below.

Other Source Controls. In allowing any degradation of high water quality, the Department must assure that
there shall be achieved in the watershed the highest statutory and requlatory requirements for all new and
existing point sources and cost-effective and reasonable best management practices for all nonpoint source
controls. In providing such assurance, the Department may enter together into an agreement with other State
of Idaho or federal agencies in accordance with Sections 67-2326 through 67-2333, Idaho Code.

Socieoeconomic Justification (052.09.d)

While DEQ does provide a list of informational factors that will be instrumental in gauging the import of a
discharge, DEQ has failed to offer any guidance on how it will make decisions regarding what is, or is not,
deemed to be important economic or social development.

If an applicant provides all of the information that DEQ is seeking and concludes that their discharge will
result on 100 new jobs, is that ‘important?” What if it is 10 jobs? How about 1?

Absent some rule language that will direct DEQ’s decision making on this matter, the conclusions of the
agency will be arbitrary.

Beneficial Use Support Status (054)
It appears that DEQ has used the word ‘and’ when it should have said ‘or.” See below:

In determining whether a water body fully supports designated and or existing beneficial uses,...
The “or’ operator is used similarly in section 055.

Use of Data Regarding pH, Turbidity, Dissolved Oxygen and Temperature (054.03)
DEQ’s provision that “infrequent, brief, and small” excursions from compliance with water quality criteria
runs afoul of the aspects of federal antidegradation requirements that prohibit de minimis exemptions.

Rules Governing Nonpoint Source Activities (350.01.a)

The first sentence of this section is ridiculous and should be deleted. It is absolutely not a true statement that
“Nonpoint sources are the result of activities essential to the economic and social welfare of the state.”
While it might be the case that some essential activities result in nonpoint sources of water pollution, it is not
the case that all nonpoint sources of pollution are essential to the state.

Typo: In the second sentence of 350.01.a it reads: “The a real ...” This seems to be a typo.

DEQ is developing guidance that will hopefully make this
clearer. Ultimately input from the affected community will
be critical in determining social and economic importance.
Since each community and discharge will be different,
DEQ believes it would be inappropriate to set hard and fast
thresholds on jobs, tax base, etc.

This is an existing section of rule not modified by this
rulemaking.

This is an existing section of rule not modified by this
rulemaking.

This is an existing section of rule not modified by this
rulemaking.

Yes this is a typographical error.
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There are numerous statements in this portion of the rule that state something akin to “failure to comply with
water standards at nonpoint sources is not a violation of the standards for purposes of enforcement.” DEQ
should delete all such statements.

Impairment (010.49)

In subsection a(i) it is not clear what might constitute a “major biological group.” DEQ lists three: fish,
macroinvertebrates, and algae. Are there more such groups? DEQ should enumerate the entire list that they
are considering.

New Activity or Discharge (010.65)

DEQ’s proposed definition for “new activity or discharge” contains a clause that potentially rewards
dischargers that are currently flaunting state and federal law and operating illegally. This is the case because,
under DEQ’s proposed definition, the degradation caused by existing activities and discharges which do not
have lawful permits or licenses to operate can be grandfathered in for antidegradation review purposes by
the Director.

Facilities that are operating illegally and have not had valid antidegradation reviews preformed on their
discharges should, under all circumstances, be considered as “new” dischargers/activities when they apply
for the required permits and licenses. The clause in 010.65 that provides that the Director may determine that
an existing illegal activity may not be treated as a new activity creates an unacceptable loophole in the
antidegradation rule.

This is something DEQ will take under advisement in
Idaho’s next triennial review of its water quality standards.

Yes, those are the three major biological groups currently
used in DEQ’s bioassessments. In addition DEQ will use
habitat scores since two or more biological community
indexes might not always be available. This is consistent
with existing rule language at 054.02 and the
bioassessment procedures outlined in the Waterbody
Assessment Guidance, Second Edition. This definition has
been removed from the proposed rule in response to other
comments.

This gives the DEQ Director discretion to consider
extenuating circumstances for previously authorized
discharges whose permit or license has lapsed.

12) Norman Semanko, Executive Director & General Counsel, Idaho Water Users
Association

These comments are submitted on behalf of the Idaho Water Users Association (IWUA) regarding the
above-referenced proposed rule. We appreciate DEQ's efforts to arrive at a workable rule. IWUA is a non-
profit corporation representing more than 300 canal companies, irrigation districts, water districts, ground
water districts, municipal suppliers, hydropower companies, aquaculture businesses, professional firms and
individuals, all dedicated to the wise and efficient use of our water resources.

IWUA maintains an active water quality committee and participated in the negotiated rulemaking sessions
regarding the proposed rule earlier this year. Specifically, we provided written comments on Revised Draft
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No. 6 on July 27, 2010.

While some of our concerns with the draft negotiated rule have been addressed in the proposed rule, many of
them have not. Our suggestions are discussed below. In addition, IWUA supports the comments on the
proposed rule that have been submitted on or before today by the Idaho Association of Commerce and
Industry (IACI), of which IWUA is a longstanding member.

1. Overall Scope. The proposed rule far exceeds what is necessary to comply with the Clean Water Act. The
scope of the rulemaking should be limited to what is necessary for purposes of compliance with the
antidegradation requirements of the Clean Water Act. In addition, the antidegradation program needs to be
consistent with the provisions and intent of Senate Bill 1284, enacted in 1995, and codified at Chapter 36,
Title 39.

2. Impaired Waters. Water bodies that are included on the State's 303(d) list of impaired waters should be
given Tier 1 protection only. Impaired waters, which by definition do not meet water quality standards, do
not exceed water quality standards and therefore should not receive Tier 2 protection. This is true for all
covered water bodies, including so-called "Special Resource Waters" (SRWs). We continue to believe that a
process should be expressly provided for to remove waters from the SRW list.

3. General Permits. Individual discharges should not be subject to additional antidegradation review when
those activities are covered under a general permit. In addition, a general permit should be presumed to have
provided for adequate antidegradation protection absent a showing to the contrary.

If DEQ does not restrict the rulemaking to what is required under the Clean Water Act, or make the other
changes suggested here, we believe that the Idaho State Legislature may have no choice but to reject the
proposed rule and instead consider additional legislation to modify the existing statutory provisions as
necessary to comply with the Clean Water Act, similar to what was done by the legislature in 1995 to bring
Idaho's TMDL program into compliance.

We appreciate the opportunity to provide these comments.

DEQ believes the rule is what is necessary to comply with
the Clean Water Act, and is also consistent with the
legislative directive in Idaho Code section 39-3601 that
DEQ fully meet the goals and requirements of the Clean
Water Act but not go beyond those goals and requirements.
There is one aspect of the rule that is inconsistent with
Idaho Code. As DEQ discussed at length with the
negotiated rulemaking committee, the rule's definition of
degradation or lowering of water quality is inconsistent
with the statutory definition of this term; therefore, DEQ is
also seeking to amend the statute to ensure consistency.

Impaired waters are those documented to fail to meet at
least one water quality criterion. It is incorrect to conclude
from such a listing that that they do not meet all other
criteria or fail to support beneficial uses. See response to
comments by Alan Prouty, J.R. Simplot Company
regarding identification of Tier | and Tier Il waters, and
Ken Haward, Association of ldaho Cities, regarding
SRWs.

Section 401 of the Clean Water Act requires DEQ certify
that there is a reasonable assurance an activity authorized
by a federal license or permit will comply with state WQS,
including the antidegradation provisions. Individual
discharges will not be subject to additional antidegradation
review, if the general permit they apply for coverage under
is found to adequately address antidegradation when it is
issued. This may not be the case for all general permits,
and when a general permit does not adequately address
antidegradation, DEQ will have to take that action
necessary to meet its obligation for certification under
section 401. DEQ does not believe it can rely upon a
presumption created by a state rule to defend a certification

Response to Public Comments, Docket No. 58-0102-1001 50




decision. Instead, the legal adequacy of the 401 decision to
certify a permit or license will depend upon the terms of
the particular permit and the rationale, facts and science
relied upon by DEQ. See response to comments by Mark
Benson, Potlatch Corporation regarding general permits.

13) Craig Smith, Vice President, Northwest Food Processors Association

NWFPA and its members have been very involved in this rulemaking effort since its inception. This
rulemaking has the potential to greatly expand the process and resources required to renew or obtain

required Clean Water Act permits. Food processing is a major industry in Idaho. In particular, milk and dairy
products, vegetables and potato processing are very important to the economies of many towns and cities in
southern ldaho.

The ability to obtain wastewater permits in a timely and reasonable manner is crucial for these businesses to
remain viable. Failure to do so will make such facilities less competitive in the global marketplace. NWFPA
appreciates the need to make sure that our valuable natural resources, such as water quality are protected,
however we are concerned that the draft rule has cumbersome regulatory processes that will result in
resource intensive administrative processes. We have several recommendations that we believe achieve the
needed environmental protection with a practicable regulatory process.

I. Identification of Tier I and Tier II Waters

The antidegradation procedures need to work with existing water quality and permit programs rather than
add new complex and “process” driven requirements. Examples include the identification of Tier | and Tier
Il (High Quality Waters) waters. The proposed rule allows for waters that do not meet water quality
standards and associated beneficial uses (water segments classified as categories 4 and 5 in the Integrated
Report) to be classified as Tier Il waters.

I.A. Waters Not Meeting Uses and Impairment

Tier 1l waters are defined as following:

“Where the quality of the waters exceeds levels necessary to support propagation of fish, shellfish and
wildlife and recreation in and on the water....” [IDAPA 58.01.02.051.02]

If a water segment is does not meet standards and associated beneficial uses, it does not make sense for such
a water to be classified as a Tier 11 water per anti-degradation purposes for several reasons.

First, the proposed rule elevates the use of “biological data” into the role of being the arbitrator of whether or

While antidegradation review undoubtedly adds to the
permitting process, DEQ believes the additional review
will in most cases be minimal. In any case, antidegradation
is required and without it permits could be challenged.
DEQ wants to make sure that does not happen.

A listing as impaired (303[d]) does not mean a water body
lacks high quality. Waters listed on the 303(d) list are those
documented to fail to meet at least one water quality
criterion. It is incorrect to conclude from such a listing that
that they do not meet all other criteria or necessarily fail to
support beneficial uses.

For more detail please see response to comments by Alan
Prouty, J.R. Simplot Company regarding identification of
Tier I and Tier Il waters.
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not a water body is a Tier | or Tier Il water. NWFPA is not aware of any regulatory or technical reason to
use biological data as the determining factor as to how water bodies should be treated in regards to
antidegradation. Clearly, EPA does not use biological assessment data to remove a stream segment from a
303(d) listing. It is not clear why biological data should be used for changing determinations for
“antidegradation” yet not be used for 303(d) listing purposes. DEQ has not provided any technical or
regulatory justification for this approach.

Second, the proposed rule has a new definition for “impairment” which apparently means that waters can be
“impaired” for § 303(d) listing (including category 4 classification) but are not “impaired” for purposes of
identifying them as high quality waters. This “double” definition of impairment raises the issue of the
appropriateness of standards and designated beneficial uses. If the biological data show no impairment,

then it raises the issue of whether the criteria for aquatic life uses are appropriate.

! The State of Oregon requires that waterbodies must have water quality that meets or is better than all water quality
criteria in order to be classified as High Quality Waters (HQW). Thus, the NWPFA recommendation is consistent with
an approach taken by other states.

In any event, common sense dictates that if a water body or segment is not meeting a designated beneficial
use, then it should not be declared “not impaired” for other purposes. NWFPA does not believe that a special
definition of “impairment” is needed.

Finally, the proposed rule states that waters that have not been assessed in the Integrated Report will be
“provided an appropriate level of protection on a case-by-case basis using information available at the time
of a proposal for a new or reissued permit or license.” As stated earlier in this comment letter, one the major
concerns with this rulemaking is the creation of a cumbersome regulatory processes that will result in
resource intensive administrative processes.

It is not clear at all in the proposed rule as to how such a determination will be made including nor what
information will be needed to make such a determination. NWFPA recommends that such waters be
classified as Tier | waters unless there is data that shows that classification as Tier 11 is warranted. Such
unassessed waters cannot be identified as Tier Il water as there is no data to support such a determination.
Tier | designation provides for “existing uses and the water quality to protect such uses to be maintained and

DEQ believes that a water body by water body approach,
which was strongly supported by the majority of the
negotiated rulemaking committee, is based upon a review
of the overall water quality of a water body. DEQ believes
that biological data best reflects overall water quality. In
contrast, section 303(d) of the Clean Water Act requires
states to include waters on the 303(d) list that violate one
or more water quality criteria. This means that waters may
be on the list that violate one criteria, but have overall high
quality waters.

Waters that are listed as not assessed in the Integrated
Report are there because DEQ lacks information. DEQ
agrees this lack of information does not indicate they are of
high quality, although our experience has shown that to be
the more likely case, but by the same token it does not
indicate they fail to meet criteria or support beneficial uses.

When a discharge is proposed on such a water, an unlikely
event since most waters are un-assessed due to remoteness
and/or small size, DEQ will get the information that would
allow assessment. That is no different than information
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protected.” Thus, a Tier I designation provides protection while additional data is collected to provide a
technical basis for designation.

I.B. Special Resource Waters
The proposed rule does not address Special Resource Waters (SRW). NWFPA recommends that each SRW
be evaluated and managed for antidegradation purposes the same as any other water segment in Idaho.

I.C. List of Waters Protected

The proposed rule has the Department not maintaining a list of Tier | or 1l waters. From an implementation
viewpoint, not having such as list will make it more difficult for the regulated community to plan and
prepare for the regulatory process of getting a new permit or renewed NPDES permit. NWFPA recommends
that DEQ maintain a list of Tier I and Il waters.

I.D. Recommendations
Specific language changes recommended (underline — new language; strikethroughdeleted
language):

01.49 Impairment (delete entire definition)

052.01. List of Waters Protected. All waters receive Tier | protection. Waters receiving Tier Il protection
will be identified using a water body by water body approach during the anti-degradation review. The
Department will aet maintain a list of Tier I or Il waters. Waters given Tier I11 protection are designated in
law.

052.06. Identification of Tier I and II Waters. The Department will utilize a water body by water body

DEQ gathers and uses now to categorize waters currently
listed in the Integrated Report. DEQ’s assessment process
is identified in “Water Body Assessment Guidance
(WBAG) I1)”, and can be found on DEQ’s web site here:
http://www.deq.idaho.gov/water/data_reports/surface wate
r/monitoring/overview.cfm#wbag

While this rulemaking does not address SRWs, existing
rule language does. Because SRWSs run the gamut of water
quality and each is a designation within the water quality
standards which reflects considerable public input, DEQ
believes properly dealing with SRWSs requires a separate
rulemaking to fully vet the numerous re-designations this
comment suggests.

There is no need for a list of Tier | waters as all waters
receive Tier | protection. A list of waters deserving Tier Il
protection for the entire state would be a resource intensive
administrative process and require monitoring on a scale
DEQ is unable to muster under current budgets. As a
compromise, DEQ can and will develop a list of Tier
determinations for waters where there are currently
NPDES permitted discharges. See response to comment
by Ken Harward, Association of Idaho Cities regarding a
list of waters with existing NPDES discharges.

DEQ has deleted this definition from the proposed rule.

See DEQ’s response above.
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approach in determining where Tier 11 protection is appropriate in addition to Tier | protection. This
approach shall be based on an assessment of the chemical, physical, biological and other information
regarding the water body. The most recent federally approved Integrated Report and supporting data will be
used to determine the appropriate level of protection as follows.

a. Water bodies identified in the Integrated Report as fully supporting assessed uses will be provided Tier Il
protection.

b. Water bodies identified in the Integrated Report as not assessed will be provided Tier | an-appropriate
level of protection en-a-case-by-case until basis-using information is available to determine whether assessed

uses are supported. at-the-time-ofa-propesal-fora-new-orreissued-permit-or-ticense:

c. Water bodies identified in the Integrated Report as not supporting an assessed use will receive Tier |
protectlon asiel#ewsr

I1. Insignificant Discharges

Having a provision for insignificant discharges is very important to the regulated community as it provides
that resources of both the regulated community and DEQ are focused on significant discharges in terms of
the evaluation of antidegradation. NWFPA supports that insignificant discharges should be not subject to
Tier Il analysis. Also, the criteria should just be “increase ambient concentrations by more than 10 percent.”
Determining cumulative assimilative capacity can be (for some contaminants) more difficult to determine
with certainty as compared to calculating ambient concentrations. NWFPA however does believe that the
insignificant discharges portion of the rule should be placed in 052.08 Evaluation of Effect of an Activity
or Discharge on Water Quality.

Recommendation

052.89-a. 08.e. Insignificant Discharge. The Department shall consider the size and character of a discharge
or the magnitude of its effect on the receiving stream and may determine that it is insignificant. If a
discharge is determined to be insignificant, then no further Tier Il analysis, as set forth in Subsections
052.09.b., 052.09.c., and 052.02.d., shall be required.

DEQ does not believe it is defensible to assume waters
without data for assessment are of low quality.

DEQ does not believe it is proper to equate listing as
impaired for one parameter that affects only one of a water
bodies multiple uses with lack of high quality water that
deserves Tier Il antidegradation protection. See DEQ’s
response above as well as the response to comments by
Alan Prouty, J.R. Simplot Company regarding
identification of Tier | and Tier Il waters.

DEQ agrees the provision to forgo Tier Il analysis of
insignificant discharges is important, both to the regulated
community, and to DEQ); that it is prudent to focus our
efforts on significant degradation.

While DEQ agrees that basing insignificance on ambient
quality is easier to implement than basing it on assimilative
capacity, DEQ believes EPA will not approve basing
insignificance on ambient quality alone.

Since evaluation of effect of an ‘Activity or Discharge on
Water Quality’ needs to be done regardless of the Tier of
antidegradation that applies, and insignificance is specific
to Tier Il analysis of necessity and importance, DEQ

believes the insignificance provision is in its proper place
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i. In no case will the Department determine insignificance when the proposed change in the discharge, from
conditions as of July 1, 2011 will:

{H-nerease increase ambient concentrations by more than ten percent (10%) after appropriate mixing of the

discharge and receiving water; e¢

III. Tier II — Alternatives Analysis and Socioeconomic Justification

The draft rule has detailed procedures for the Alternatives Analysis and Socio-Economic Justification. These
procedures seem overly prescriptive and some of the information requested does not seem relevant. For
example, d.iii.(3) requests information on “potential health impacts related to the proposed activity. Since,
state rules require attainment of beneficial uses and associated standards, it is not clear what “health
impacts” DEQ expects to be determined. Standards are designed to be protective of public and ecological
health. Thus, if the standards are met (which will always be the case), what impact does DEQ expect the
applicant to determine? Is DEQ expecting some type of assessment of the marginal risk due to an increase in
the concentration of a contaminant, for which the concentration is still below any applicable standard?

Instead, NWFPA suggests that DEQ adopt language similar to that which is found in the Colorado rule (see
Attachment 1) [Colorado rule is attached to original copy of NWFPA’s letter]. There are significant
differences between the two approaches. The Colorado approach also includes a review of costs of potential
alternatives and how such costs would impact either the economics of the proposed project or ratepayers (for
POTWSs). These are very important aspects that need to be considered in the socioeconomic analysis.

Recommendation
The proposed language in 052.09.c. and d. be replaced by language from the Colorado rule.

in the rule.

DEQ uses terms like ‘where appropriate’, ‘should’, and
‘consider’ throughout rule sections on Alternatives
Analysis and Socio-Economic Justification to temper them
and make sure they are reasonable. On the other hand,
DEQ has tried to be detailed enough to make it clear what
is expected and not leave too much up to later battles over
interpretation. DEQ believes there is still ample flexibility
in the rule language to develop an analysis that is both
reasonable and relevant to a particular discharger’s
situation. While this comment suggests that the potential
health impacts are negative, including the phrase potential
health impacts is intended to allow for a description of
positive benefits to public health from the proposed
activity, e.g., the building or expansion of a local hospital
or expanding a wastewater treatment facility to provide
coverage to a larger area. DEQ is not expecting a marginal
risk assessment to accompany the socio-economic
justification rather a detailing of the possible impacts to
public health resulting from the activity.

The suggested Colorado language appears to provide for a
case by case determination based upon evidence submitted
by the proponent that the activity is important. However,
Colorado’s rules do not delineate or detail what constitutes
this evidence. In detailing several points to be considered,
DEQ has attempted to provide the regulated community
with more information and better clarity regarding what
would constitute this evidence of importance. In the
explanation of Colorado’s rules, the commission also states
that the determination will take into account all available
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IV. Summary.

The Antidegradation Rules need to provide a level of review that is commensurate with potential for impact
on the environment. The antidegradation review process should utilize streamlined processes for discharges
in which there are no increases in the discharge of a regulated pollutant or any increase in discharge is
insignificant. This also makes good sense given the state's delicate financial situation. DEQ should focus on
crafting an implementation plan that makes the most efficient use of existing and currently expected state
resources.

NWFPA has provided recommendations that we believe adhere to this principle so as to provide the level of
environmental protection needed while providing for a regulatory process that will not be unduly
cumbersome. We appreciate the Department’s consideration of these comments.

information and recognizes that the possibility may arise
where the local community may reject the notion of the
project’s importance DEQ would like to avoid the fiscal
impact to the proponent that may arise from attempting a
Tier 11 analysis that would not have enough information to
satisfy the public or the department and force the process
to begin again. For this reason, DEQ has outlined some
considerations that should be addressed in a social or
economic justification, and would prefer to not do
wholesale replacement of language that has been
negotiated in rulemaking with language that has not.

DEQ agrees and believes the rule as written does
streamline the process for discharges in which there are no
increases in the discharge of a regulated pollutant and also
when there is an increase but it is insignificant.

14) Alex L.aBeau, President, Idaho Association of Commerce and Industry

Jack Lyman, Executive Director, Idaho Mining Association
The Idaho Association of Commerce and Industry (“IACI”) and the Idaho Mining Association (“IMA”)
jointly provide these comments to the subject proposed rule.

IACI/IMA has been actively involved in the subject rulemaking since it was initiated in April 2010.
IACI/IMA attended all six (6) negotiated rulemaking meetings and provided extensive written and verbal
comments throughout the negotiated rulemaking. The proposed rule has the potential to greatly expand the
process and delay the timing of obtaining Clean Water Act permits and therefore has the potential to
significantly affect IACI/IMA members that require Clean Water Act permits to conduct business and
provide jobs within Idaho.

IACI/IMA’s role in the rulemaking has been and continues to be to support a rule that meets the
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requirements of the Clean Water Act without unduly burdening Idaho industry during the Clean Water Act
permit process. We believe this is also in keeping with the directive from the Idaho Legislature that IDEQ
rules be no more stringent than the requirements in the Clean Water Act. IACI/IMA appreciates IDEQ’s
efforts during the negotiated rulemaking process in attempting to address our concerns. However, we
believe the rule can still be better clarified and refined to avoid costly and burdensome requirements and still
meet the requirements of the Clean Water Act.

First, we believe that waters identified by IDEQ (and approved by EPA) as impaired under the Clean Water
Act (303(d) listed waters) should not be treated as Tier Il high quality waters. During the rulemaking
process, IDEQ noted that some limited subset of § 303(d) listed waters were solely on the § 303(d) list
because they exceeded certain criteria such as temperature, but nevertheless fully supported aquatic life uses
and were otherwise renown fisheries. An example frequently given by IDEQ was the Lochsa River. We
recognize that in certain limited circumstances it may be appropriate for IDEQ to identify a § 303(d) listed
water as a possible Tier Il water. Irrespective of the example of the Lochsa River, IACI/IMA strongly
believe this rulemaking should not establish a dual definition of “impairment.” We have recommended
changes below which are more in keeping with the unique situation in which a § 303(d) listed water should
be considered a Tier 11 high quality water.

Secondly, although we appreciate IDEQ’s attempt to describe the circumstances under which IDEQ will
implement antidegradation for general permits issued by EPA and the U.S. Army Corps of Engineers
(“Corps”), we believe this provision requires greater clarity. Because of the manner in which both EPA and
the Corps issues general permits we believe it is appropriate for IDEQ to streamline any required Tier Il
analysis. For example the Corps’ undertakes a detailed alternative analysis and required mitigation to ensure
that a § 404 Permit has minimal impacts to jurisdictional waters. Similarly, EPA establishes Best Available
Control Technology (“BAT?”) limits in all General Permits. Therefore IACI/IMA believes the rule should
provide that IDEQ presumes that the controls required by the federal agencies in general permits are the
“least degrading reasonable alternative.” We also believe that for certain permits (e.g., MSGP and
Construction General Permits) which require permittees to implement measures and practices which
minimize or eliminate the discharge of pollutants, that IDEQ can also presume that the impact of discharges
under such general permit will be insignificant. Like all presumptions, this could be rebutted during the
public comment period on IDEQ’s proposed water quality certification of the general permit. We have
proposed language below which addresses IACI/IMA’s concerns.

DEQ has deleted the definition of impairment. The fact is a
waterbody can be on the 303(d) list for failure to meet just
one of many applicable water quality criteria and in all
other respects be of high quality. As IACI/IMA points out,
such a waterbody can still support designated uses such as
cold water aquatic life. DEQ is merely trying to
acknowledge the gap between a waterbody being 303(d)
listed for exceedance of a criterion and being so impaired as
to no longer support a use by direct measure such as
bioassessment. It is somewhat akin to the gap in human
health between having high blood pressure or high
cholesterol and being so sick as to be unable to work.

While what IACI/IMA suggests may be appropriate for
specific general permits DEQ believes the assertion that the
Corps undertakes a detailed alternative analysis to be untrue
by the Corps own admission for Nationwide Permits - “The
NWPs authorize only those activities that result in minimal
individual and cumulative adverse effects on the aquatic
environment, and thus do not include a formal process for
consideration of less damaging alternatives.”, (72 FR
11092, Monday March 12, 2007 — Reissuance of
Nationwide Permits, Notice). Still DEQ intends by its
proposed rule language to evaluate general permits at the
time of their issuance as to whether they adequately address
antidegradation. DEQ does not believe it can rely upon a
presumption created in a state rule to defend its decision to
certify a general permit. Such a defense will depend upon
the terms of the particular permit and the rationale, facts and
science relied upon by the agency. DEQ believes reviewing
general permits on a case-by-case basis is the only
defensible and prudent approach to general permits. See
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Thirdly, we believe based on EPA Guidance and case law that the Clean Water Act only requires that states
undertake a Tier Il analysis for significant degradation. Accordingly, we have proposed changes to the
proposed rule which address this issue, including a clarification that a Tier 1l analysis shall not be required
for discharges resulting in insignificant impacts. IACI/IMA does not believe it is appropriate for IDEQ to
nevertheless retain discretion to require a Tier 11 analysis for insignificant discharge as is currently provided
in the proposed rule.

Fourth, IACI/IMA believes that IDEQ must address how it will address Special Resource Waters in the
proposed rule. 1ACI disagrees that how SRWSs should be addressed under antidegradation is beyond the
scope of the subject proposed rule. IDEQ’s initial Notice of Intent to promulgate rules published in the
Idaho Administrative Bulletin (April 7, 2010) was clear that the scope of the rule applied to all surface
waters and the “various levels of protection” each water body would receive under the antidegradation
policy. Moreover, IDEQ’s first draft of the rule specifically proposed to treat SRWSs as Tier Il and 1/2
waters. IACI strongly believes that SRWs must be addressed in the proposed rule. As IACI/IMA has
maintained throughout the rulemaking in written and oral comments, SRWSs should be either Tier | or Tier Il
waters depending upon the documented water quality in these waters. If an SRW is meeting water quality
standards it should be a Tier 1l water; if an SRW is a 8 303(d) listed water it should be a Tier | water. 1ACI/
IMA again urges IDEQ to address this issue in this rulemaking.

Fifth, we believe use of the phrase “activities” in the proposed rule has the potential to require regulation of
activities not required under the Clean Water Act. Also, we are concerned about use of the terms “critical
conditions” and “design flow” in the proposed rule and how it might affect mixing zones. Therefore we
have recommended changes to the rule to clarify these issues.

response to comment by Mark Benson, Potlatch
Corporation regarding general permits.

DEQ would say the Clean water Act and EPA regulations
are silent on the use of insignificance, but that the courts
have allowed it. DEQ has incorporated this concept into the
rule and believe it is clear as written that alternatives
analysis and socio economic justification will only be done
for significant discharges to high quality (Tier I) water.

While SRWs maybe within the scope of the current
rulemaking, DEQ believes fully vetting the many re-
designations that would be needed to parse existing SRW
designation into the appropriate Tier of protection as
described in Idaho’s antidegradation policy would take
many more negotiated rulemaking meetings and is therefore
best left to a separate rulemaking effort. See also response
to Ken Haward, Association of Idaho Cities, regarding
SRWs.

DEQ has tried to be clear that the antidegradation rule
applies only to those activities that are subject to section
401 of the Clean Water Act. In some instances, for example
FERC licenses, the activity results in a "discharge" as that
term is used in section 401, yet is not a point source
regulated by a NPDES permit. See, S.D Warren v. Maine,
547 US 370 (2006). In addition, the U.S. Supreme Court in
PUD No.1 of Jefferson County v. Washington, 511 US 700
(1994) made it clear that section 401 allows the state to
impose conditions in its 401 certification that relate to the
activity as a whole, not simply conditions that relate to the
discharge that may result from the activity. The changes
suggested by IACI would limit the state's review to impacts
directly related to point source discharges only and
therefore are not consistent with the scope of section 401.
On the other hand, DEQ believes that the language it has
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Sixth, IACI/IMA is concerned that the socio-economic justification and alternatives analysis is too
prescriptive. Further we are concerned about how IDEQ might implement the so called *“socioeconomic
justification” in a Tier Il analysis for historical activities. For example, for many activities in Idaho, such as
mining and silviculture, it is often necessary to discharge stormwater and other waters long after the
commercial activity has occurred. We are concerned that the proposed rule does not properly take this
unique situation into account. We have proposed changes to the rule to address these issues.

Finally, we are concerned that many existing discharges which have previously been authorized under
federal law (e.g. superfund) or which were not previously regulated by EPA but recent court decisions now
require Clean Water Act permits, might be subject to a full antidegradation review. We have suggested
changes to the proposed rule to address this issue.

Specific Comments
The following are IACI/IMA’s specific comments to the rule in redline/strikeout format.
010. DEFINITIONS.
01. Activity. For purposes of antidegradation review, an activity that causes a discharge to a
water subject to the jurisdiction of the Clean Water Act.

chosen fully implements, but does not go beyond, the
authority granted the state in the Clean Water Act.
Nevertheless, DEQ has added additional language to ensure
clarity in the scope of its antidegradation rule. Mention of
critical conditions merely acknowledges the formulation of
toxics criteria and how they are applied. Mention of design
flow focuses our analysis on the quantity of discharge that a
permit authorizes, which may be more than is currently
discharged.

While DEQ acknowledges the rule language regarding
socio-economic justification and alternatives analysis is
detailed, DEQ uses phrases like “‘where appropriate’,
‘should’, and “consider’ throughout these rule sections to
temper them and make sure they are reasonable. DEQ
believes there is ample flexibility in the rule language to
develop an analysis that is both reasonable and relevant to a
particular discharger’s situation.

DEQ understands your point about historical activities that
may still be discharging after their economic output has
ceased. DEQ believes that remediation activities at closed
facilities, such as mines, may implicate important social
development, and as such should fit within the current rule
language. For example, a discharge associated with
remediation activities may result in important social,
environmental and health benefits, all of which are factors
described in section 09.d of the rule.

DEQ agrees that existing activities that have not previously
required a permit or license should not be treated as a new
discharge or activity. DEQ has made changes to the
definitions of existing activity or discharge and new activity
and discharge to clarify this.

DEQ has reviewed IACI/IMA’s suggested additions and
changes to definitions of activity, discharge, and permit or
license. DEQ believes that in sum these changes are not
necessary, would unduly limit the purview on

Response to Public Comments, Docket No. 58-0102-1001 59




02. Restoration Projects. Changes in water quality may be allowed by the Department without
an antidegradation review where determined necessary to secure long-term water quality improvement
through restoration projects designed to trend toward natural characteristics and associated uses to a water
body where those characteristics and uses have been lost or diminished. Such projects include actions taken
under CERCLA, 42 USC 8§ 9601 et seq. and other or state administrative or voluntary orders.

04. Assigned Criteria. Criteria associated with the designated and any existing uses from
Section 100 of these rules.

26. Discharge. When used without qualification, any spilling, leaking, emitting, escaping,
leaching, or disposing of a pollutant into the water of the state. For purposes of implementing the
antidegradation policy at Section 051, means the addition of a pollutant to a water of the United States from
a point source.

18. Degradation or Lower Water Quality. For purposes of antidegradation, degradation or lower
water quality means a significant change in concentration of a pollutant that is measurable and adverse to
beneficial uses of the water, as calculated at the edge of the mixing zone.

antidegradation to just traditional point source discharges,
and would limit or preclude DEQ’s legitimate review of
FERC licenses. DEQ has, however, added language in an
attempt to make it clearer that it intends to apply
antidegradation just to those activities to which section 401
applies.

Typically there are no federal permits or licenses involved
in CERCLA actions, so our antidegradation review would
not be triggered, and therefore, this language is not
necessary. Also, while it is possible, DEQ cannot a priori
say that any action taken under CERCLA or under a state
administrative or voluntary consent order would constitute a
restoration project

Such projects shall be reviewed by the state on a case-by-
case basis.

DEQ agrees this is a good change to the rule. See final rule
text.

See DEQ comments above regarding changes to the
definition of discharge. As noted, IACI's suggested change
is not consistent with the use of "discharge" in section 401
of the CWA, which is a term that is broader than the
addition of a pollutant to waters of the U.S.

There is degradation and then there is significant
degradation. The gap is insignificant degradation. The
proposed rule at 052.09.b speaks in detail to insignificant
degradation, so there is no need to define degradation as
only that which is significant.

DEQ is proposing modification of this definition in
response to other comments; removing the mention of
measurable (see response to comment by Justin Hayes,
Idaho Conservation League, regarding measurable). DEQ is
proposing legislation to address the statutory definition of
lower water quality as well and align it with our rule
proposal.
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3s. Existing Activity or Discharge. An activity or discharge that has been previously authorized under
state or federal law or a discharge for which the applicable federal agencies did not previously require a
permit or license.

49. Impairment.
a. For the purpose of determining the appropriate level of antidegradation protection,
impairment means:

i. For aquatic life uses, non-compliance with those levels of water quality criteria listed in
Sections 200, 210, 250 and 275 (as applicable), unless the Department determines based on available data
that no major biological groups such as fish, macroinvertebrates, or algae necessary to support the fishery
has been modified by human activities significantly beyond the natural range of the reference streams or
conditions approved by the Director in consultation with the appropriate basin advisory group; and

b. The Department may utilize the current version of the “Water Body Assessment Guidance”
as published by the IDEQ, as a guide in making impairment decisions.

65. New Activity or Discharge. An activity or discharge that has not been previously authorized.
Existing activities or discharges for which EPA, the Corps of Engineers or FERC had required a permit or
license and which are not currently permitted, licensed or granted an authorization, will be presumed to be
new unless the Director determines to the contrary based on review of available evidence.

75. Permit or License. A permit for a discharge to waters of the United States or license for an activity
that is subject to certification by the state under Section 401 of the Clean Water Act, including NPDES
permits, dredge and fill permits, and FERC licenses.

051.06 Discharges and Activities. ldaho’s antidegradation policy only applies to discharges and activities
subject to a permit or license.

052. IMPLEMENTATION.
04. General Permits. For general permits issued on or after July 1, 2011, the Department will

conduct antidegradation review, including any required Tier Il analysis, at the time at which general permits
are certified. For general permits that the Department determines adequately address antidegradation,

review of individual applications for coverage will not be required unless it is required by the general permit.

For general permits that the Department determines do not adequately address antidegradation, the
Department may conclude that other conditions, such as the submittal of additional information or individual
certification at the time an application is submitted for coverage under a general permit, may be necessary in

DEQ has removed the definition of impairment form the
proposed rule.

DEQ does not believe a 401 certification of a general
permit’s compliance with water quality standards can be
based on the presumptions IACI/IMA is suggesting. DEQ
has modified the proposed rule to add IACI/IMA’s
suggestion of adding the phrase “the Department
determines”. DEQ has also included IACAI/IMA’s
proposed final sentence regarding insignificance, replacing
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the general permit to provide reasonable assurance of compliance with the antidegradation policy. The
Department will presume that general permits issued by EPA and the U.S. Army Corps of Engineers impose
the least degrading reasonable alternative to minimize degradation consistent with 052.09.c. of these rules.
If supported by the permit record, the Department may also presume that discharges authorized under a
general permit are insignificant.

06. Identification of Tier I and Tier I Waters. The Department will utilize a water body by
water body approach in determining where Tier Il protection is appropriate in addition to Tier | protection.
This approach shall be based on an assessment of the chemical, physical, biological, and other information
regarding the water body. The most recent federally approved Integrated Report and supporting data will be
used to determine the appropriate level of protection as follows:

a. Water bodies identified in the Integrated Report including water bodies designated as special
resource waters as supporting assessed uses will be provided Tier Il protection.

c. Water bodies identified in the Integrated Report including water bodies designated as special
resource waters as not supporting an assessed use will receive protection as follows:

i. For aquatic life uses:
(4)) The water body shall receive Tier | protection for aquatic life unless there is biological data

(as defined in Section 01.49) showing no impairmentthen the water body shall receive Tier Il protection for
aquatic life once the water body is removed from an impaired status in the Integrated Report.

‘presume’ with ‘conclude’. See response to comment by
Mark Benson, Potlatch Corporation and Justin Hayes, Idaho
Conservation League regarding general permits.

DEQ does not believe it is appropriate to address SRWSs in
this manner. Rather a separate rulemaking is needed to fully
consider the ramification to all the SRW designations this
implies and discuss removal of the current language in the
WQS governing the change in quality of SRWSs. See
response to comments by Ken Haward, Association of
Idaho Cities, regarding SRWs.

This could not happen, that is, DEQ can not remove a
waterbody from the 303(d) list if there is a violation of
criteria, even just one criterion, even if biological data show
aquatic life is healthy. In response to comments, DEQ has
modified its approach to determining the level of
antidegradation protection provided water bodies.

DEQ continues to believe that biological and aquatic habitat
parameters, rather than criteria applicable to individual
pollutants, best reflect the overall water quality of a water
body for support of aquatic life uses. DEQ believes that
this is particularly the case with respect to dissolved
oxygen, nutrients, pH, sediment and temperature. Given the
wide natural variation of these water quality parameters,
and the conservative nature of criteria, DEQ's experience
shows that a violation of criteria applicable to these
pollutants may not reflect the overall health of the water
body. The WQS already provide that when determining
whether a water body is fully supported or not, DEQ may,
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07. Tier I Review. Tier | review will be performed for all new or reissued permits or licenses. EXisting
uses and the water quality necessary to protect the existing uses must always be maintained and protected.
No degradation or lowering of water quality may be allowed that would cause or contribute to violation of
water quality criteria as calculated after appropriate mixing of the discharge and receiving water.

Also, it appears that 07.a. and 07.b. are redundant and unnecesssary and therefore we recommend they be
deleted.

08. Evaluation of Effect of an Activity or Discharge on Water Quality. The Department will
evaluate the effect on water quality for each pollutant. The Department will determine whether an activity or
discharge results in an improvement, no change, or degradation of water quality.

a. Effect on water quality will be based on the calculated change in concentration in the
receiving water as a result of a new or reissued permit or license. With respect to a discharge, this
calculation will take into account dilution using appropriate mixing of the receiving water. For a reissued
permit or license, the calculated change will be the difference in water quality that would result from the
activity or discharge as authorized in the current permit or license or other authorization and the water
quality that would result from the activity or discharge as proposed in the reissued permit or license. For a
new permit or license, the calculated change will be the difference between the existing receiving water
quality and water quality that would result from the activity or discharge as proposed in the new permit or
license.

iii. New Permit Limits for an Existing Discharge. When new permit limits are proposed for the first
time for a pollutant in an existing discharge, then for purposes of calculating the change in water quality, the

in certain circumstances, provide less weight to departures
from criteria for pH, turbidity, dissolved oxygen and
temperature when aquatic habitat and biological data show
that aquatic life uses are fully supported. Thus, DEQ has
modified the proposed rule so that all waters on the 303(d)
list will receive Tier | protection, with the following
exception: waters impaired only for exceeding criteria for
the listed parameters may still be provided Tier Il protection
for aquatic life if the biological and aquatic habitat
parameters show a healthy, balanced biological community
IS present.

DEQ believes that determining whether a discharge will
cause or contribute to a violation of criteria should be
calculated after mixing authorized by DEQ. Therefore,
with a slight modification, DEQ agrees to make the
suggested change.

Although DEQ does not agree that 07.a and b are redundant
and unnecessary, DEQ has deleted these subsections.

Although pollutant is a broader term than parameter of
concern, DEQ has made the suggested substitution of
‘pollutant’ for ‘parameter of concern’. DEQ did this
because parameter of concern is not defined.

As noted above, DEQ believes mention of critical
conditions and design flow is appropriate and informative
of what DEQ will do. Design flow represents what a
discharge is allowed to discharge and this may be more than
is currently discharged. Water quality based effluent limits
are always based on extreme conditions that result in
minimal mixing consistent with formulation of most toxics
criteria which for aquatic life are based on criteria being
exceeded not more than once in three years.

DEQ believes that the IACI/IMA’s suggested language is
already covered in subsection a of this section of the
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Department shall determine whether the proposed permit will result in any increase in the discharge of a
pollutant above what has peHutant-had been discharged in the past. The Department will use any statistical
procedures used to derive the proposed new limits will be applied to the current discharge quality as well,
where appropriate.

c. Offsets. In determining the effect of an activity or discharge on water quality of Tier Il or
Tier I11 waters, the Department may take into account reductions in pollution from other sources. These
offsets in pollution must be within the same water body as the proposed activity or discharge. The applicant
seeking a permit or license for an activity or discharge based on offsets will be held responsible for assuring
offsets are achieved and maintained.

e. Mixing Zone. Mixing Zones will be provided in accordance with Section 060.

09. Tier IT Analysis. A Tier Il analysis will only be conducted for activities or discharges, subject to
permit or a license, that cause significant degradation. The Department may allow significant degradation of
surface water quality that is better than assigned criteria only if it is determined to be necessary to
accommaodate important economic or social development in the area in which the waters are located. The
process and standard for this determination are set forth below.

a. Insignificant Discharge. The Department shall consider the size and character of a
discharge or the magnitude of its effect on the receiving stream and shall determine whether it is
insignificant. If a discharge is determined to be insignificant, then no further Tier 1l analysis, as set forth in
Subsections 052.09.b., 052.09.c., and 052.09.d., shall be required.

i. Insignificant discharges are those which change assigned criteria from conditions as of July
1, 2011, and which will:

@ Increase ambient concentrations by more than ten percent (10%) as calculated at the edge of
the mixing zone;

proposed rule.

These changes will not work as they do not assure there will
not be localized degradation of water quality or that offsets
will be maintained.

DEQ does not believe this new subsection is needed as the
WQS are already clear that mixing zones are to be set in
accordance with section 060. The mixing zone provisions
limit mixing so as to limit the portion of a water body that is
allowed to exceed water quality criteria. Such partial mixing
does not reflect the ultimate change in water quality
resulting from a discharge that is the subject of
antidegradation.

DEQ believes that determining whether degradation is
significant is part of the Tier Il analysis, but agrees that
once determined insignificant, no further analysis is
required, i.e., the alternative analysis and social and
economic justification are only required for significant
discharges. DEQ agrees to the addition of the word
"assigned".

DEQ agrees to the changes suggested by IACI/IMA to 09.a.

Use of assigned criteria does not make sense, criteria can
only be changed through rulemaking. While DEQ agrees
that basing insignificance on ambient quality is easier to
implement than basing it on assimilative capacity, DEQ
believes EPA will not likely approve basing insignificance
on ambient quality alone. DEQ also knows that the rule
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b. Other Source Controls. In allowing any degradation of high water quality, the Department must
assure that there shall be achieved in the waterbody the highest statutory and regulatory requirements for all
new and existing point sources and cost-effective and reasonable best management practices for nonpoint
source controls. In providing such assurance, the Department may enter together into an agreement with
other State of Idaho or federal agencies in accordance with Sections 67-2326 through 67-2333, Idaho Code.

c. Degradation Deemed Necessary. The applicant seeking authorization to degrade high water
quality must provide an analysis of alternatives aimed at selecting the best combination of site, structural,
managerial and treatment approaches that can be reasonably implemented to avoid or minimize the
degradation of water quality. To identify the least degrading alternative that is reasonable, the following
principles may be followed:

d. Socioeconomic Justification. Degradation of water quality deemed necessary must also be
determined by the Department to accommodate important economic or social development. In evaluating
socioeconomic justification, the Department shall consider the overall economic effect of the proposed
discharge or activity including past economic and social development as well as the reasonable costs to
protect the beneficial uses of the water body. Therefore, the applicant seeking authorization to degrade
water quality must at a minimum identify the important economic or social development for which lowering
water quality is necessary and may use the following steps to demonstrate this:

e. Process.
jii. Public Involvement. The Department will satisfy the public participation provisions of
Idaho’s continuing planning process. Public notice and review of antidegradation will be coordinated with

existing 401 certification notices for public review.

Thank you for the opportunity to comment on the proposed rule. 1ACI/IMA will closely monitor this rule
when it is submitted to the Board and the Idaho Legislature for approval.

needs a cumulative cap.

DEQ agrees that its review of other source controls relates
to controls that affect the water body to be degraded. But,
BMPs for nonpoint sources are not generally applied
directly in the water body, but instead are applied in the
watershed in which the water body is located. Therefore,
watershed is the more appropriate term to use.

Deletion of the first sentence removes the heart of what
necessity of degradation is about.

DEQ believes the current language covers closed facilities,
that clean up of closed facilities is easily justified as being
of social importance. See earlier response to IACI/IMA
comments regarding socioeconomic justification above.
DEQ intends to provide further clarification in guidance.

DEQ agrees with this suggestion and has incorporated it in
the modification to the proposed rule.

15) Robert Boeh, Idaho Forest Group

Please accept these comments on behalf of Bennett Forest Industries, Riley Creek and Idaho Forest Group.
As the owner of over 25,000 acres of forest land and 4 world class lumber manufacturing plants in Idaho, we
are fully supportive of the rule recognizing that practices pursuant to the Forest Practices Act are "cost
effective and reasonable BMP's for non-point sources".

We also offer the following perspective.
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DEQ agrees and has made appropriate changes to the

1) Any changes for future permit requirements covering forestry activities should be covered as part of definitions. DEQ believes it is possible to consider existing
baseline conditions and not as new permits. This could best be accomplished by clarifying the definition of roads and forestry activities to be part of the baseline
existing activity or discharge. conditions using the discretion provided by the definition

of new discharges.

2) We support including flexibility in the rule to allow for streamlined antidegradation review in conjunction | DEQ has strived to do so.
with any needed general permits in the future.

3) We have reviewed and support the September 30, 2010 comments submitted by IACI. We specifically DEQ agrees SRWs are an important part of

feel SRW's need inclusion. antidegradation, but believe the disposition of currently
designated SRWs can not be summarily addressed in this
Thank you for the opportunity to comment and let us know if you have any questions. rulemaking, but rather that further discussion is needed, in

future rulemaking.
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