IDAPA 58 - DEPARTMENT OF ENVIRONMENTAL QUALITY

58.01.23 - RULES OF ADMINISTRATIVE PROCEDURE BEFORE
THE BOARD OF ENVIRONMENTAL QUALITY

DOCKET NO. 58-0123-1201
NOTICE OF RULEMAKING - PROPOSED RULEMAKING

AUTHORITY: In compliance with Section 67-5221(1), Idaho Code, notice is hereby given that this agency has
initiated proposed rulemaking. This action is authorized by Sections 39-105, 39-107 and 67-5206, |daho Code.

PUBLIC HEARING SCHEDULE: No hearings have been scheduled. Pursuant to Section 67-5222(2), Idaho Code,
apublic hearing will be held if requested in writing by twenty-five (25) persons, a political subdivision, or an agency.
Written requests for a hearing must be received by the undersigned on or before June 21, 2012. If no such written
request is received, a public hearing will not be held.

DESCRIPTIVE SUMMARY: This rulemaking has been initiated to make revisions to the Rules of Administrative
Procedure Before the Board of Environmental Quality, 58.01.23, for consistency with the 2012 amendment to the
Idaho Administrative Procedure Act (APA) enacted under Senate Bill 1366.

The proposed rule includes revisions to the following sections:

1. Sections 811 and 830. The current rule provides that if an agency determines that negotiated
rulemaking is not feasible, the agency shall explain in a Notice of Intent to Promulgate Rules why
negotiated rulemaking is not feasible. Senate Bill 1366 directs agencies to include the feasibility
explanation in the Notice of Proposed Rulemaking. Sections 811 and 830 have been revised so that
agencies would be required to include the feasibility explanation in the Notice of Proposed
Rulemaking, rather than the Notice of Intent to Promulgate Rules.

2. Section 814. The current rule provides that parties of the negotiated rulemaking shall transmit a
report to the agency stating whether or not consensus was reached. Senate Bill 1366 requires
agencies to prepare a written summary of unresolved issues, key information considered, and
conclusions reached during and as a result of the negotiated rulemaking. For consistency with the
APA, Section 814 has been revised by replacing the “report” requirement with the “written
summary” requirement set forth in Senate Bill 1366.

Citizens of the state of 1daho, environmental groups, and representatives of regulated industry having an interest
in DEQ’s rulemaking process may be interested in commenting on this proposed rule. The proposed rule text isin
legidative format. Language the agency proposes to add is underlined. Language the agency proposes to delete is
struck out. It is these additions and deletions to which public comment should be addressed.

After consideration of public comments, DEQ intends to present the final proposal to the Board of
Environmental Quality in October 2012 for adoption of a pending rule. The rule is expected to be final and effective
upon the adjournment of the 2013 legidative session if adopted by the Board and approved by the L egislature.

INCORPORATION BY REFERENCE: Pursuant to Section 67-5229(2)(a), Idaho Code, the following is a brief
synopsis of why the incorporation by reference is necessary: Not applicable.

NEGOTIATED RULEMAKING: Negotiated rulemaking was not conducted. DEQ determined that negotiated
rulemaking was not feasible due to the simple nature of this rulemaking and because DEQ has no discretion with
respect to implementing Idaho Code provisions.

IDAHO CODE SECTION 39-107D STATEMENT: This rule does regulate an activity not regulated by the
federal government. The federal government does not regulate administrative procedures for the state of 1daho;
therefore, the proposed rule revisions are not broader in scope or more stringent than federal law or regulations.

FISCAL IMPACT STATEMENT: The following is a specific description, if applicable, of any negative fiscal
impact on the state general fund greater than ten thousand dollars ($10,000) during the fiscal year: Not applicable.
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ASSISTANCE ON TECHNICAL QUESTIONS AND SUBMISSION OF WRITTEN COMMENTS: For
assistance on technical questions concerning this rulemaking, contact Paula Wilson at paula.wilson@deq.idaho.gov,
(208)373-0418.

Anyone may submit written comments by mail, fax or e-mail at the address below regarding this proposed rule.
DEQ will consider all written comments received by the undersigned on or before July 5, 2012.

DATED this 18th day of May, 2012.

Paula J. Wilson

Hearing Coordinator

Department of Environmental Quality
1410 N. Hilton

Boise, |daho 83706-1255
(208)373-0418/Fax No. (208)373-0481
paula.wilson@deq.idaho.gov

THE FOLLOWING ISTHE TEXT OF THE PROPOSED RULE FOR DOCKET NUMBER 58-0123-1201

811. PUBLICATION IN IDAHO ADMINISTRATIVE BULLETIN.
If the Department determines that informal, negotiated rulemaking is feasible, it shall publish in the Idaho
Administrative Bulletin anotice of intent to promulgate arule. If the Department determines that informal, negotiated
rulemaking is not feasible, it shall proceed to formal rulemaking as provided in this chapter and explain in its notice
of intent-te-premutgate-rutes proposed rulemaking why informal rulemaking is not feasibl

Reasons why the Department may find that informal, negotiated
rulemaking is not feasible include, but are not limited to, the need for temporary rulemaking, the simple nature of the
proposed rule change, the lack of identifiable representatives of affected interests, or determination that affected
interests are not likely to reach a consensus on a proposed rule. The determination of the Department whether to use
informal, negotiated rulemaking is not reviewable.

(BREAK IN CONTINUITY OF SECTIONS)

814. R-EPGR:ISJFG—'FHEDEPAR:FM-EN:FNEGOTIATED RULEMAKING SUMMARY.

The Department shaJI prepare a ertten summarv of

unresolved |ssues key information considered and concl usions reached during and as a result of the negotiated
rulemaking and make that summary available to persons who attended the negotiated rulemaking meetings.

()

815. DEPARTMENT CONSIDERATION OF RERPORF CONSENSUS REACHED BY PARTIES.
The Department may accept in whole or in part or reject the consensus reached by the parties in publishing a
proposed rule for notice and comment. (3-15-02)
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816. -- 829. (RESERVED)
830. REQUIREMENTSFOR NOTICE OF PROPOSED RULEMAKING.

01. Content. Every notice of proposed rulemaking shall include: (3-15-02)
a. A statement of the subject matter of the proposed rules; (3-15-02)
b. A statement of the specific statutory authority for the proposed rules, including a citation to a
specific federal statute or regulation if that is the basis of authority or requirement for the rulemaking; (3-15-02)
C. A statement in nontechnical terms of the substance of the proposed rules, and, if the Department
intends to take oral testimony on the proposed rule, the location, date and time of the oral presentations;,  (3-15-02)
d. A statement whether the Department intends to conduct oral presentations concerning the proposed
rules, and, if not, what persons must do in order to request an oral presentation; (3-15-02)
e The address to which written submissions concerning the proposed rules must be mailed; (3-15-02)
f. The name and telephone number of an Department contact to whom questions about the proposed
rules may be referred; (3-15-02)
g. The deadline for written comment on the proposed rules and for asking for an opportunity for an
oral presentation concerning the proposed rules; (3-15-02)
h. s i i i why-ret |f negotiated
rulemaking was not conducted an explanatlon of the aqencv s determlnatl on that neqotl ated rulemaking was not
feasible; (3-15-02)( )
i A summary of the proposed rules; and (3-15-02)

j- The name, mailing address and telephone number of an Department contact person for the
rulemaking. (3-15-02)

02. Availability of Information. This information will be published in the Idaho Administrative
Bulletin and be available directly from the Department. The notice of proposed rulemaking must be accompanied by
a document showing the text of the proposed rule in legislative format. (3-15-02)
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