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The Clean Water Act regulations at 40 CFR § 131.12 require states and tribes to adopt an 
antidegradation policy and identify implementation methods for that policy. The state or 
tribe's policy must provide protection for all existing uses, hereafter referred to as 'Tier 
l" (40 CFR § 131.12( a)( 1). The policy must also require the maintenance and protection 
of high quality waters (,Tier 2") unless the state finds that allowing lower water quality is 
"necessary" to accommodate "important economic or social development in the area in 
which the waters are located," a process hereby referred to as "Tier 2 review" (40 CFR § 
131.12(a)(2». Additionally, the policy must provide for the maintenance and protection 
of water quality in ONRWs, identified by the state or tribe, hereby referred to as "Tier 3." 
(40 CFR § 131.12(a)(3». 

The State of Idaho has previously adopted an antidegrdation policy in its regulations. 
The State of Idaho has now also adopted antidegradation implementation methods that 
were submitted by IDEQ to EPA by letter dated April 15, 20 II. On November 12, 2010, 
the Idaho Board of Environmental Quality adopted revisions to Idaho's water quality 
regulations at IDAPA 58.01.02 and incorporated anti degradation implementation 
procedures. However revisions to Idaho regulations are not final unless approved by the 
Idaho State Legislature. During the 20 II legislative session, the Legislature approved 
most of the regulatory revisions adopted by the Board, but rejected a portion of the 
revisions. The regulatory revisions that were not accepted by the Legislature were 
deleted and new language was adopted by the legislature through HB 153 that established 
statutory revisions to the Idaho Code. The two documents below are the final product of 
this legislative rule adoption process. Those regulatory changes (approved by the 
legislature) are identified in the document entitled "Excerpt of official 201 1 Idaho 
Administrative Code" and those revisions made by the Legislature to the Idaho Code are 
set fOlth in HB 153. The combination of these two sets of revisions, identified below, 
represent Idaho's antidegradation implementation procedures that are revised under Idaho 
law. 

I) House Bill 153 (HB 153), which contains amendments to Sections 39-3601, 39
3602, and 39-3603 of the Idaho Code (IDEQ file: "58-0102-1001 HO 153 
Amendment of water qualitJ' law regarding tlmidegradatioll.pdf'). (Additions are 
underlined, deletions are struck out); 

2) Excerpt of Official 2011 Idaho Administrative Code, Chapter 58.01.02, Water 
Quality Standards, which contain revisions in the form of additions to the State's 
water quality standards rule (lDEQ file: "58-0102-1001 Sections 10. 051, & 052 
from IDWQS_201 1 H'ith highlighted changes," with cover page titled "Note on 
Excerpt of Official 2011 Idaho Administrative Code"). 
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EPA's action today approves all of the revisions which constitute Idaho's antidegradation 
implementation methods as set forth in the revisions to Idaho Administrative Code and 
the Idaho Code submitted to EPA. The revisions to specific provisions that are approved 
are identified below. EPA is only acting on the new or revised language adopted into law 
and approved as regulation by the Idaho legislature and identified in the submitted 
documents. EPA is not acting on unchanged or previously existing language. 
EPA is approving the revisions to the following provisions: 

Idaho Code sections: 39-3601,39-3602(6),39-3602(13),39-3602(14),39-3602(15), 
39-3602(33),39-3603,39-3603(1), 39-3603(1)(a), 39-3603(1 )(b), 39-3603(1 )(c), 39
3603(2), 39-3603(2)(a), 39-3603(2)(b), 39-3603(2)(b)(i), 39-3603(2)(b)(ii), 39
3603(2 )(b )(iii), 39-3603(2)(b )(iii)( 1), 39-3603(2)(b )(iii)(2), 39-3603(2)(b )(iv), 39
3603(2)(c), 39-3603(2)(c)(i), and 39-3603(2)(c)(ii). 

Idaho Administrative Code, Chapter 58.01.02, sections: 010.01, 010.05, 010.16, 
010.26,0.10.35,010.45,010.49,010.63,010.73,051.01,051.02, 051.03, 051.04, 
051.05,052.01,052.02,052.03,052.04, 052.04(a), 052.04(a)(i), 052.04(a)(ii), 
052.04(a)(iii), 052.04(a)(iv), 052.04(b), 052.04(c), 052.05, 052.06, 052.06(a), 
052.06(b), 052.06(b)(i), 052.06(b)(ii), 052.06(b)(ii)(I) thru (5), 052.06(b)(iii), 
052.06(b )(iv)(l) thru (4), 052.06( c), 052.06( c )0), 052.06( c )(ii), 052.06(c )(iii), 
052.06(c)(iii)(l) thru (5), 052.06(c)(iv), 052.06(c)(v), 052.06(d), 052.06(d)(i), 
052.06(d)(ii), 052.06(d)(iii), 052.07, and 052.07(g). 

EPA's water quality standards regulation at 40 CFR § 131.12(a) requires states to adopt 
an antidegradation policy and to identify methods for implementing that policy. Both the 
policy and the implementation methods must be consistent with 40 CFR 131.12. The 
format used below to review Idaho's antidegradation methods for consistency with 40 
CFR § 131.12 first addresses when Idaho's antidegradation implementation methods are 
applicable; both with regard to the activities and waters covered by the methods as a 
whole (see Section I), and with regard to when a particular Tier of antidegradation is 
applicable, i.e., existing use protection (Tier 1) in accordance with 40 CFR § 
131.12(a)(1), high quality water protection (Tier 2) in accordance with 40 CFR § 
131.12(a)(2), and ONRW protection (Tier 3) in accordance with 40 CFR § 13 I. 12(a)(3) 
(see Section II). Section II.B.l thru 5 includes significant discussion of the various 
components of the approach IDEQ will use to determine when Tier 2 is applicable. 
Second, the processes IDEQ will use to implement the three antidegradation tiers are 
discussed (see Sections III, IV, and V), including the various components of a Tier 2 
analysis (see Section IV.A thru F). This format, rather than addressing Idaho's revisions 
section by section as they appear in rule and statute, is used to ensure that each of the 
components of 40 CFR § 131.12 are addressed in EPA's review. 

Additional provisions sllch as how IDEQ will address antidegradation for general 
permits, a provision IDEQ adopted to address "restoration projects," and revisions to 
Idaho's anti degradation policy are also discllssed below. (see Sections VI and VILA thru 
F). 
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I. General Applicability -Activities and Waters Covered 

Section I provides EPA's basis for approving Idaho's anti degradation implementation 
methods as having a scope of applicability, with regard to the waters and activities that 
are covered, that is consistent with the CWA and 40 CFR § 131.12. 

Idaho's antidegradation implementation methods are applicable to all activities that 
require a federal license or permit and are subject to state certification under section 401 
of the Clean Water Act (CWA). IDEQ's submission to EPA included a document 
clarifying certain aspects of the State's implementation methods (See IDEQ file: "58
0102-1001 Clarification ofanti degradation rule and HB 153). In that document, IDEQ 
outlines the scope of applicability as follows: 

Section 052.03 provides that review ofdegradation potential and application of the 
appropriate level ofprotection from degradation will be triggered by an application 
for {/ new or reissued permit or license. Permit or license is then dejined as a permit 
or license for an activity that is sul8ect to cert~ficatioll by the state under section 401 
ofthe CWA, inc/uding. for example, NPDES permits, dredge mu/fill permits, and 
FERC licenses. In addition, the rule addresses the ejJect ofan "activity" or 
"discharge" on water quality. (Ind these terms are also defined by section 401 of the 
CWA. Section 010.01 defines activit), as one that causes a discharge to a water 
subject to the jurisdiction (~f the CWA. Discharge is then definedfor the purposes of 
the antidegradatioll rule, as '''discharge'' as llsed in section 401 (if the CWA. 

See sections 010.01, 010.26, and 010.73 of Chapter 58.01.02 of the Idaho Administrative 
Code for the regulatory definitions of "activity," "discharge," and "permit or license," 
respectively. IDEQ also explains that nothing in HB 153 changes the scope of the 
antidegradation rule (see referenced document for IDEQ's full explanation), 

Section 58.01.02.051.05 of IDEQ's water quality standards rule establishes the scope of 
applicability of Idaho's antidegradation provisions with regard to the waters that are 
covered. It provides that "Idaho's alltidegradation policy only applies to waters subject 
to the jurisdiction ~l the Clean Water Act." 

Thus, the scope of applicability with regard to both the types of acti vities and waters 
subject to Idaho's antidegradation provisions is consistent with EPA authority and policy, 
i.e., discharges regulated under the CWA into waters of the United States. Thus, EPA 
approves sections 051.05 and 052.03 of Chapter 58.01.02 of IDEQ's water quality 
standards rule as being consistent with 40 C.F.R. § 131.12. 

EPA has also reviewed and approves the new definitions of "activity" and "permit or 
license:' and the revision to the "discharge" definition, sections 010.01, 010.73, and 
010.26 of Chapter 58,01.02 of IDEQ' s water quality standards rule, respectively, as cited 
above, as being integral to establishing that Idaho's antidegradation methods have an 
applicability consistent with 40 C.P.R. § 131.12. 
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II. Applicability of Particular Levels of Antidegradation Protection 

Section II provides EPA's basis for approving the applicability of each tier of Idaho's 
antidegradation implementation methods, i.e. existing use protection (Tier I), high 
quality water protection (Tier 2), and Outstanding National Resource Water protection 
(Tier 3), as being consistent with the CWA and 40 CFR § 131.12. 

A. Existing Use Protection ("Tier I") Applicability 

Idaho's Tier 1 methods apply to all waters subject to the jurisdiction of the CWA and to 
all activities and discharges, not just new or increased activities and discharges that 
would lower water quality. See section 052.0 I of Chapter 58.01.02 of the Idaho 
Administrative Code ("All waters receive Tier I protection.") and section 052.05 of 
Chapter 58.01.02 of the Idaho Administrative Code ("Tier I review will be perfomledfor 
all new or reissued permits or licenses. "). Thus application of Tier 1 is not limited, as 
Tiers 2 and 3 are, to situations where the discharge could lower water quality. This is 
consistent with 40 C.F.R. § 131.12(a)(l) and EPA's interpretation of its anti degradation 
regulation, as found in the July 7, 1998 Advance Notice of Proposed Rulemaking 
(ANPRM) (63 Fed. Reg. 36,742; 36,781) ("All waters of the U.S. are subject to Tier I 
protection" and "Antidegradation policies are generally implemented for Tier 1 by a 
review procedure that evaluates any discharge to determine whether it would impair an 
existing use."). Therefore EPA approves the provisions that establish the applicability of 
Tier 1, at sections 052.0 I and 052.05 of Chapter 58.01.02 of the Idaho Administrative 
Code, as being consistent with 40 C.F.R. § 131.12(a)( I) because all discharges subject to 
the jurisdiction of the CWA will receive Tier I review. "Discharge" as used here is not 
limited to the discharge of pollutants as in the NPDES context, but rather has the broad 
meaning consistent with the applicability of section 40 I of the CW A. 

B. High Quality Water Protection ("Tier 2") Applicability 

Section II.B includes discussion of Idaho's approach to identifying Tier 2 waters (i.e., 
the "Water body Approach"); Idaho's approach to determining if an activity or discharge 
would cause degradation to such waters; Idaho's definition of "degradation;" Idaho's 
provision that allows "insignificant degradation" without a Tier 2 review; and Idaho's 
provision allowing the use of offsets to degradation that would otherwise result from new 
or expanded activities or discharges in determining that a Tier 2 review is not required. 
All of these provisions are factors in Idaho's determination of whether Tier 2 is applied to 
any particular water and to a particular activity or discharge. EPA's bases for approving 
these various provisions as being consistent with the CWA and 40 CFR § 131.12 are 
discussed below: 

1. Water body Approach 

Idaho's Tier 2 methods apply to waters identified as high quality using a "waterbody-by
waterbody" approach when there is a covered activity or discharge that would cause 
degradation. See section 052.01 of Chapter 58.01.02 of the Idaho Administrative Code 
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("Waters receiving Tier II protection will be ident{fied llsing a H'aterbody b.Y' waterbody 
approach during the (liltidegradatiofl review. ") and section 052.06 of Chapter 58.0 l.02 of 
the Idaho Administrative Code ("A Tier II analysis will only he conducted j()r activities 
or discharges, subject to (/ permit or license, that H'ould calise degradation."). Idaho's 
waterbody approach to identifying Tier 2 high quality waters is outlined in HB 153 (§39
3603(2)(b), Idaho Code), "Degradation" or "lower water quality" is defined by HB 153 
(§39-3602(6), Idaho Code), and Idaho's approach to determining if an activity or 
discharge would cause degradation is outlined at IDEQ's wuter quality standards rule at 
section 58.01.02.052.04. ' 

HB 153 specifies revisions to §39-3603(2)(b), Idaho Code, that require identification of 
Tier 2 high quality waters be based on h[t]he most recentfederally approved integrated 
report and supporting data." Where water bodies are identified in the integrated report 
as not assessed, §39-3603(2)(b)(ii), Idaho Code, provides for a determination of whether 
a water will receive Tier 2 protection "on a case-hy-case basis using i1~formation 
available at the time ofa proposal for a new or reissued permit or license." In its 
response to comments on the proposed rule concerning un-assessed waters, IDEQ said 
the following: 

When a discharge is proposed on such a water ... DEQ will get the iI!formation that 
would allow assessment. That is no dUferent than il!f'or11latioll DEQ gathers and uses 
now to categorize waters currently listed ill the Integrated Report. DEQ's 
assessment process is identified in "Water Body Assessment GlIidance (WBAG) II)", 
and call be fiJUnd 011 DEQ's web site here: 
http://wH.w.deq.idaho.govlwaterldatareports/.IwiaceH.aterl11lonitoring/overview.cf 
m#~vb{/g 

(See IDEQ's Response to Public Comments, IDEQ file: "58-0102-1001 

Antidegradation Proposed Rille, Response to Comments.pdf, page 52.) 


-Applying Tier 2 review requirements only where an activity or discharge could lower 
water quality (cause degradation) is consistent with 40 C.F.R. § 13 L 12(a)(2) because the 
substantive Tier 2 review requirements of 40 C.F.R. § 13l.12(a)(2) (e.g., "necessary to 
accommodate important economic or social development", etc.) only apply if the State is 
"allowing lower water quality." Application of Tier 2 on a "waterbody-by-waterbody" 
basis is also consistent with 40 C.F.R. § 131.12(a)(2). EPA explained in its July 7,1998 
ANPRM (63 Fed. Reg. 36,782-83) that "waterbody by waterbody" is an acceptable 
approach for identifying high quality or Tier 2 waters. Furthermore, the Sixth Circuit in 
Kentucky Waterways Alliance, et al. i'. EPA, et al., 540 F.3d 466, 477 (6th Cir. 2008), 
upheld EPA's interpretation of its regulations that lise of a waterbody-by-waterbody 
approach is permissible under 40 C.ER. § 131.12(a)(2). 

In determining when Tier 2 protection is applicable, Idaho's water body approach 
provides for independent assessment of the water quality necessary to support 
recreational uses and the water quality necessary to support aquatic life uses. Thus, a 
water could be cons'idered high quality for a use, and receive Tier 2 protection for water 
quality associated with that use, even though that water is not afforded Tier 2 protection 
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for water quality associated with another use. In clarifying statements that were part of 
IDEQ's April 15, 2011 submission to EPA, IDEQ explains: 

Idaho Code § 39-3603(2)(b)(iii), which was added bv HB 153. makes it clear: 

"Waterbodies identified in the integrated report as not fidly supporting assessed uses 

will receive Tier I protection for the impaired aqltatic life or recreational use, except 

asf()llows ... " (emphasis added). Thus, only the impaired use receives tier 1 

protection only, while the u1limpaired llse is prorided tier 2 protectio1l. 

(See IDEQ file: "58-0102-JOOI CI(/r~tlcatioll ofantidegradation rule and HB 153.) 


In addition, Idaho Code at § 39-3603(2)(b )(iii)( I) includes a component in Idaho's water 
body approach to protect high quality water associated with aquatic life uses. When key 
biological data show that a healthy balanced biological community is present, Idaho will 
provide Tier 2 protection to those waters even in instances where the water body is 
impaired for dissolved oxygen, pH, and temperature. In such instances where there is a 
healthy balanced biological community, Tier 2 review will be done for those parameters 
that are high quality. This is consistent with the concept expressed in the July 7, 1998, 
ANPRM, 63 Fed. Reg., 36,783, which recognizes and describes the merits of both the 
pollutant-by-pollutant and water body-by-water body approach, stating that "The water 
body-by-water body approach can also distinguish between high quality waters and high 
water quality and preserve high quality waters on the basis of physical and biological 
attributes, rather than high water quality attributes alone." Finally, as noted above, 
EPA's interpretation of section 131.12( a)(2) to allow a water body approach has been 
upheld in a federal district COUIt decision. See Kentucky Waterways Alliance, et al. v. 
EPA. et al., 540 F.3d 466,477 (6th Cir. 2008) 

For these reasons EPA approves the provisions that establish the applicability of Tier 2 to 
an activity or discharge that could lower water quality using a water body-by-water body 
approach, at sections 052.0 I and 052.06 of Chapter 58.01.02 of the Idaho Administrative 
Code and §39-3603(2)(b), Idaho Code, as being consistent with 40 C.F.R. § 13 I. 12(a)(1). 

Definitions of "integrated report" were adopted by Idaho in section 58.01.02.010.49 of 
IDEQ's water quality standards rule and HB 153 (§39-3602(l5), Idaho Code). The 
definitions are consistent with CWA and are approved here as providing useful 
information concerning implementation of §39-3603(2)(b) of the Idaho Code as set forth 
in HB 153. 

The revised §39-3603(2)(b)(iv) of the Idaho Code provides that, "Special resource waters 
listed in the department's rules shall be evaluated in tlze same fashion as all other 
waters." EPA approves this provision as ensuring that Idaho's "special resource waters" 
(SRWs at section 58.01.02.052.056 of IDEQ's preexisting water quality standards rule) 
will, at a minimum, receive Tier 2 protection where it is determined to be applicable in 
accordance with Idaho's water body approach, which EPA is approving as being 
consistent with 40 c.F.R. § 131.12(a)(2). 

The full statutory language at §39-3603(2)(b), Idaho Code reads as follows: 
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(b) /Jent(/lcatiol1 (~{Tier 1/ waters. The department willlltilize a water hody hy 
water bod.v approach in determining where Tier II protectioll is appropriate ill 
addition to Tier I protection. This approach shall be based Oil (1/1 assessment (~lthe 
chemical, physical, biological and other ir{lOrmlltioll regarding the water h()((v. The 
most recentfederally approved integrated report and supporting data will be lIsed to 
determine the appropriate level (~lprotection {[sfollows: 

(i) Water bodies identified il1 the integrated report as/illly supporting assessed lIses 
will be provided Tier II protection. 
(ii) Water bodies ident(fied in the integrated report as not assessed will be provided 

an appropriate level ofprotection on {/ case-by-case hasis llsing informatioll 
ami/ahle at the time ~la proposedfor a new or reissued permit or license. 
(iii) Water bodies ident{fied in tire integrated report as notfldly supporting assessed 

lIses will receive Tier I protection for the impaired aquatic life or recreation(/Iltse, 
except asfolloH's: 
1. For aquatic I({e llses identified as impairedfor dissolved oxygen. pH or 
temperature, {l biological or aquatic Iwhitat parameters show a healthy. balanced 
biological community is present, as descrihed in the water hoc!.v assessment guidance 
pltblished by the department, then the water body shall receive Tier 1/ protection for 
aquatic l~le. 
2. For recreational IIses, if water qualit}' data show compliance with those levels (~l 
water qualit)' criteria listed in the department's rules, then the water hody shall 
receive Tier II protection for recreationaillses." 
(iv) Special resource waters listed in the department's rules s/zall be evaluated in the 
same fashion as all other waters. 

2. Definition of Degradation 

HB 153 revised Idaho's definition of "Degradation or lower water quality" in the Idaho 
Code at §39-3602(6). It reads as follows: 

[AJ change in a pollutant that is adverse to designated or existing llses. (is calculated 
for a new point sourc:e, and hased upon monitoring or calculated i1{forlllafion for al1 

existing point source increasing its discharge. Such degradation shall he calculated 
or measured ((fter appropriate mixing (~lthe discharge and receiving water bod)" 

This definition replaces previous definitions of "Lower water quality" that were in statute 
and rule at section 39-3602( 13) of the Idaho Code and section 58.01.02.010.49 of the 
Idaho Administrative Code, respectively. Both of the deleted definitions llsed the 
concept of "measureable" to establish whether degradation would occur. In its October 
1,2010 comments on IDEQ's proposed antidegradation implementation rule, EPA 
expressed serious concern with this llse of "measurable," stating that " ... the application 
of measurable acts as a de facto de minimis provision, without a cumulative cap." (See 
Christine Psyk, EPA to Barry Burnell, IDEQ, October 1, 20 10). These revisions address 
that concern. 
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EPA is approving the new definition of "Degradation or lower water quality" in section 
39-3602(6) of the Idaho Code for the reasons discussed below. 

Idaho's new definition of "Degradation or lower water quality" contains the phrase " ...a 
change in a pollutant that is adverse to designated or e.dsting lIses." Idaho has clarified 
that this phrase "adverse to designated or existing uses" means that the change in 
pollutant would result in a reduction in water quality. The reduction in water quality 
need not be of such magnitude that it would impair uses in order for that reduction to be 
given appropriate consideration under IDEQ's antidegradation policy and implementation 
procedures. This clarification by IDEQ is contained in two documents: IDEQ's response 
to EPA's mmments of October 1,20]0 concerning the term "adverse" and IDEQ's 
previous interpretation of "adverse" in a letter to EPA. In its response to comments, 
IDEQ explained: 

DEQ agrees complete!.v that "lowering of water qllality" need not be ofa degree 
that would violate criteria in order to be given appropriate consideration under 
DEQ's antidegradatiol1 polic.v.' 
(See IDEQ's Response to Public Comments, IDEQ file: "58-0102-1001 

AntidegradatiOll Proposed Rule, Re.\1Jonse to Comments.pdf, page 5.) 


Furthermore, IDEQ's previous interpretation of "adverse" as used in this context is 
explained in a letter to EPA: 

DEQ views a reduction in wafer qualif}' as S)'fumy11l0/ls rvith adverse change in 
water quality, i.e., ({ decrease in dissolved oxygen, or (Ill increase in temperature or 
concentration oftoxic substances. 
(See letter from Barry Burnell, IDEQ to Jannine Jennings, EPA, August 3, 2007.) 

As explained in EPA's October I, 2010 comments on IDEQ's proposed anti degradation 
implementation rule, it is important that "adverse" does not mean that a proposed 
lowering of water quality must be of a degree that would impair uses for that lowering of 
water quality to be given appropriate consideration under IDEQ's antidegradation policy 
and implementation procedures. This is because Tier 2 and Tier 3 of the federal 
antidegradation policy address protection of water quality that is better than necessary to 
protect CW A section 10 1 (a)(2) goals (40 C.F.R. ~ 13 I. 12(a)(2) ) and prohibit (with a 
limited short term and temporary exception) lowering of water quality in Outstanding 
National Resource Waters (40 C.F.R. ~ 13 1. 12(a)(3». The revised definition addresses 
these concerns. 

In the second part of the revised definition, the State determines the change in pollutant 
concentration based on calculated (i.e., utilizing modeling) or monitoring information 
after appropriate mixing of the discharge. Whether a proposed discharge would result in 
degradation can and often does require modeling to identify water quality effects that 
cannot be measured in the receiving water, such as the effects of authorized pollutant 
loading that has not yet occurred. Section 052.04(b) of IDEQ's rule provides for 
modeling of receiving water quality. It says that "Receiving water quality will be the 
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qualit.v measured or modeled as appropriate ... " This approach to determining water 
quality concentration is reasonable and consistent with the methods used to assess water 
quality in developing NDPES permits. (See 2010 US EPA, EPA-833-K-10-001, Permit 
Writers' Manual, Section 6.3.2, p. 6-23.) 

3. Determination of Insignificant Degradation 

Idaho's antidegradation implementation methods found at Idaho Code §39-3603(2)(c) 
also include a provision which allows IDEQ to determine a proposed lowering of water 
quality is insignificant and, therefore, exempt from the substantive Tier 2 analysis 
requirements, if that lowering of water quality will not cumulatively use more than 10% 
of the receiving water's assimilative capacity. See §39-3603(2)(c), Idaho Code, as set 
forth in HB 153 ("Ifan activity or di.';charge is determined to be insign(ficant, Jhen no 
filrther Tier II ana/J'sis for other source controls, alternatives analysis or socioeconomic 
jllst(fication is reqllired.") and §39-3603(2)(c)(i), Idaho Code, as set forth in HB 153 
("The department shall determine insignUlc(lnce when the proposed change in an activity 
or discharge. from conditions as ofJuly 1,2011. will not cumulatively decrease 
assimilative capaci(v by more than ten percent (10%),,). 

EPA, in its July 1998, ANPRM, discussed the use of significance evaluations in state 
antidegradation procedures (63 Fed. Reg. 36,783). Although EPA's antidegradation 
policy at 40 c.F.R. § 131.12('1)(2) does not expressly address insignificance 
determinations, EPA explained, that "Applying antidegradation requirements only to 
activities that will result in significant degradation is a useful approach that allows States 
and Tribes to focus limited resources where they may result in the greatest environmental 
protection" (63 Fed. Reg. 36,783). 

Furthermore, in August 2005, EPA issued a memorandum from the Director of the Office 
of Science and Technology recommending that, where States and Tribes adopt de 
minimis provisions, such provisions should consider cumulative loss of water quality: 

To address situmions where there are multiple or repeated increases in discharges. 
OST recommends that states and tribes incorpomte a clImulative cap on the llse of 
total assimilative capacity (i.e., the baseline assimilative capocify (~l{/ H'a{erbod.v 
established at a specified point in time). This approach creates {/ backsfOp so that 
multiple or repeated discharges to a waterbody over time do not resilit ill the 
majority of the total assimilative ('([pacity being lIsed without a single 
antidegmdation review. For inSfl/llce. the state or tribe may choose to slll~iect any 
lowering of water qua/it), to antidegratiatioll revieH' ((fler a certain percentage ofthe 
total assimilative capacity has been used. This ensures that where the ambient water 
quality is /mvered closer to the criteria levels. the state or tribe will conduct an 
antidegradation review qfier a certain point to evaluate the necessity and importance 
ofeach lowering, regardless ofthe amollnt (~f'assimil(/th'e capacity that would be 
used. 

In addition, the de minimis issue was considered at length in developing the water quality 
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guidance for the Great Lakes States (see Water Quality Guidance for the Great Lakes 
System, 40 C.F.R. § 132). Relying on input offered during the four-year open-public 
process, the directors of the eight Great Lakes States and EPA technical experts reached a 
consenSllS on a significance threshold value of ten percent of the available assimilative 
capacity for individual discharges, coupled with a cumulative cap. They determined that 
this threshold represented a reasonahle halance between the need to limit the number of 
detailed anti degradation reviews and the need to maintain and protect high quality waters. 
They reached a consensus that any individual decision resulting in less than a ten percent 
loss of assimilative capacity for non-hioaccumulative contaminants represents minimal 
risk to the receiving water, and exempting such proposals from antidegradation review is 
fully consistent with the objectives and goals of the Clean Water Act. See Proposed 
Water Quality Guidance for Great Lakes System, 58 Fed. Reg. 20,802; 20,902-906 (April 
16, 1993); Great Lakes System: Supplementary Information Document (SID) (March 
1995), pp. 207-208. 

In the Great Lakes System: Supplementary Information Document (SID), EPA explained 
that states had the discretion to include threshold provisions. SID at 208. See also SID at 
213 ("An antidegradation review is required whenever a 'significant' lowering of water 
quality is considered"). EPA again recognized the henefits of using such a threshold: 

De minimis provisions provide a means for States to differentiate between actions 
that will result in increased loading ofa po/lutant to a receiving wafer that is 
unlikely to have a sign(f7cant impact Oil ~V((ter quality and those that are likely to do 
so andfoclls review eflorts on actions that will degrade water quality. 

SID at 208. See also SID at 205 (a de minimis test "allow[s] [] States to differentiate 
between activities that are likely to have an inconsequential effect on water quality and 
those that are likely to have significant effects and to focus their efforts on those that are 
of the most consequence to water quality"). Where states elect to include a threshold 
provision, EPA has recommended that states adopt an approach based on the proposed 
Water Quality Guidance for the Great Lakes System. SID at 209. Specifically, EPA 
recommended that such thresholds be "based on a percentage of the unused assimilative 
capacity to protect against over-allocation of the water body." SID at 209. With regard 
to the percentage reduction in assimilative capacity that might he appropriate to use in a 
threshold provision, EPA stated that "[i]t is reasonable to assume that loading increases .. 
. that will use less than ten percent of the remaining assimilative capacity in a water body 
will have a negligible effect on ambient water quality." SID at 208 (emphasis added). 

Given that EPA, in the Great Lakes SID, has stated that loading increases for individual 
sources of less than 10% of assimilative capacity will have a negligible effect on ambient 
water quality, it is reasonable to conclude that Idaho's al10wance of up to and including a 
10 percent reduction in assimilative capacity for parameters from all sources 
cumulatively will also have a negligible impact on water quality. 

Idaho's provision is also consistent with EPA policy, as articulated in the ANPRM and 
EPA's August 2005 memorandum, because it includes a cumulative cap on de minimis 
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discharges based on assimilative capacity as it exists at some specified point in time. The 
Idaho procedure's exemption from a Tier 2 review is limited to activities causing a 10 
percent or less reduction in a water's assimilative capacity on a cumulative basis, with a 
baseline established as of July 1, 2011. 

Once one or more activities or discharges are allowed to cumulatively lower a water's 
assimilative capacity for a given parameter by more than 10% of what was available for 
allocation on July 1, 2011, subsequent activities or discharges that would lower water 
quality for that parameter would be subject to a full Tier 2 review in accordance with 
section 58.01.02.052.06 of IDEQ's water quality standards rule. For this to apply, a 
water must first be identified as high quality in accordance wi th Idaho's water body 
approach to Tier 2 protection at §39-3603(2)(b), Idaho Code. 

EPA's interpretation that 40 C.F.R. § 131.l2(a)(2) affords states discretion to determine 
what constitutes a "lowering" is reasonable. EPA believes Idaho's use of a 10 percent 
threshold in reduced assimilative capacity, considered on a cumulative basis, will result 
in a minimal impact on water quality and therefore is an acceptable threshold below 
which the substantive requirements of a Tier 2 analysis are not required. (See discussion 
above). EPA understands the provision to mean that in all other circumstances- that is, 
any proposed lowering of water quality exceeding the 10% cumulative cap - the 
discharge will be subject to a full Tier 2 analysis. 

Furthermore, the importance of a cumulative cap, which Idaho has included in its water 
quality standards, has been affirmed by the courts. See Kentllcky Waterways Alliance, et 
al. v. EPA, et al., 540 F.3d 466 (6th Cir. 2008); Ohio Valle_v Environmental Coalition. v. 
Horinko, 279 F.Supp.2d 732 (S.D. W.Va. 2003). In Ohio Valley, the Court found it was 
reasonable for EPA to conclude, based on the record, that West Virginia could include a 
de minimus cap of up to ten percent of available assimilative capacity for a specific 
pollutant. The court relied heavily on EPA's findings in the Guidance for the Great 
Lakes States rulemaking regarding the ten percent figure. See Ohio Valley Envtl. Coal., 
279 F.Supp.2d at 769-770. However, the Court held that EPA's approval of a twenty 
percent cumulative cap was arbitrary and capricious because there was no evidence cited 
in the record to explain that, under such a cumulative cap, any degradation to water 
quality would truly be de minimis. Ohio Valle,V Envtl. Coal., 279 F.Supp.2d at 770-771. 
Idaho's de minimis provision, which adopts a lower cumulative cap of ten percent, is 
consistent with the Court's view that a de minimis provision with a cumulative cap based 
on assimilative capacity may be acceptable. 

For all the reason discussed above EPA approves the insignificant degradation provisions 
in *39-3603(2)(c) of the Idaho Code as set forth in HB 153. 

4. Determination of Whether Degradation would Occur 

The following is the Idaho regulatory language which addresses the determination of 
whether degradation would occur: 
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052.04. Evaluation of Effect ofan Activity or Discharge on Water Quality. The 
Department will el'aluate the effect on water qualityfor each polllltant. The 
Department will determine whether an activity or discharge results in an 
improl'emellf, no change, or degradation of water qllalit}'. 

a. Effect on water qualit), will be hased on the calcillated change in cONcentration in 
the receiving water as a resllit q{a new or reissued permit or license. With respect to 
(f discharge, this' ('{/lclL/ation wil! take into account dilwion lIsing appropriate mixing 
(~fthe receiving water under critical conditions coupled with the designflow of the 
discharge. For a reis,\'lled permit or license, the calcl/loted change will be the 
difference in water qllalit), tilat ~rollid resultfrom the activity or discharge as 
authorized in the current permit or license and the water quality that H'ould resllit 
from the activity or discharge as proposed in the reissued permit or license, For {/ 
new permit or license, the calculated change will be the difference between the 
existing receiving water quality and water quality that would result from the activity 
or discharge as proposed in the new permit or license. 

i. Current Discharge Qualit},. For pollutants that are currently limited, current 
discharge quality shall he based 011 limits in the current permit or license, For 
pollutallfs not currently limited, current discharge quality shall be hased on 
available discharge qllalit)· data collected within fi\'e years of the application for (/ 
permit or license or other relemut it!l'ormatiol1, 

ii. Proposed Qualityfor an Existing Discharge, Future discharge qua/it), shall he 
based Oil proposed permit limits, For pollutants not limited in the proposed permit or 
license, jlltltre discharge qllalit.v H'iI/ be estimatedfrom available discharge qua lit)' 
data since tile last permit or license It'as issued accounting for {lilY changes in 
production, treatment or operation, For the proposed discharge «I'a new pollutant 
or a proposed increased discharge ofa po/lutant, jiilure discharge quality will he 
estimated based on b~{ormation provided by the applicant or other relemnt 
information. 

iii, New Permit Limits for an Existing Discharge. When new permit limits are 
proposedfor theflrst time for a pol/utant in an existing discharge, then for purposes 
ofcalculating the change in water quality, 01/y statistical procedures IIsed to derive 
the proposed new limits will be applied to past discharge quality as well, where 
appropriate, 

iv, Proposed Qualityfor a New Discharge, Future discharge quality shall he based 
011 proposed permit limits. For pollutants not limited in the proposed permit or 
license, future discharge quality will he b({sed 011 h(formation prodded by the 
applicant or other relevant il~f'orlllati()n. 

h. Receiving lvater quality will be the quality measured, or modeled (IS appropriate, 
immediate!.'.' above the discharge jbr flmring waters (lnd olitside any Department 
authorized mixing ZOllefor lakes (lnd reservoirs. 
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Section 58.01.02.052.04 of IDEQ's water quality standards rule (presented above), 
outlines Idaho's approach to determining if an activity or discharge would cause 
degradation. For a reissued permit or license, section 58.01.02.052.04 compares the 
receiving water quality that could result from the activity as currently authorized with the 
receiving water quality that could result if the activity was reauthorized as proposed. For 
a new permit or license, section 58.01.02.052.04 requires a comparison of the existing 
receiving water quality to the water quality that would result from the activity or 
discharge that is being proposed in the new permit or license. In both instances, a Tier 2 
review is only required if the comparison indicates that authorization of the activity as 
proposed could result in significant degradation (Le., 11 significant lowering or worsening 
of water quality) relative to what was previously authorized, or, if the discharge is a new 
one, relative to the quality of the receiving water as it is without the proposed new 
discharge. For previously authorized discharges, if the comparison does not show a 
lowering of water quality relative to what was previously authorized. issuance of the 
permit or license would not be considered to cause degradation and a Tier 2 review 
would not be required (section 58.01.02.052.06). This method is consistent with 40 
C.F.R. § 13 I. 12(a)(2) because it results in a Tier 2 review being required when the state 
proposes to allow a lowering of water quality. The substantive evaluation at 40 C.F.R. § 
131.] 2(a)(2) is only required when the State is aUowing lower water quality. 

EPA Region 10 sought clarification from the EPA Office of Water regarding how 40 
C.F.R. § 131.12(a)(2) is to be interpreted in the context of NPDES permits reissuance. 
Region 10 also sought clarification as to the activities that trigger Tier 2 review, as 
discussed in EPA's Water Quality Standards Handbook, with regard to the reissuance of 
NPDES permits. 

In a July 7,2011 policy clarification memorandum from EUen Gilinsky (Senior Policy 
Advisor in EPA's Office of Water) to EPA Region 10 Office of Water and Watersheds, 
EPA Office of Water clarified "that it is reasonable to interpret the regulations such that 
the need for a Tier 2 antidegradation review upon permit reissuance is based on whether 
an NPDES permit would authorize new or increased discharges resulting in a lowering of 
water quality compared to what was previously authorized." This memorandum also 
clarifies that "Idaho's approach of not requiring a Tier 2 review in those instances when 
there is no change in the authorized diseharge in the reissued permit is consistent with the 
requirements of the Clean Water Act and EPA's antidegradation requirements at 40 
C.F.R. § 131.12(a)(2) ... regardless of whether or not a formal antidegradation review 
was done in the past." As to the language in the Water Quality Standards Handbook, the 
July 7,2011 memorandum finds that the Handbook language is unclear as to how to 
apply antidegradation requirements to reissued permits in which there is no change in 
authorized limits. Thus, there is nothing in the Handbook that forecloses the 
interpretation of 40 C.ER. § 131.12(a)(2) as clarified in the memorandum. 

FlIlthermore, IDEQ received comments asserting that if a facility discharges at less than 
its permitted design flow, this should be a basis to assess whether a reissued permit 
results in a lowering of water quality. The com111enter asserted that Idaho has failed to 
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implement an antidegradation program in the pust and argued that a determination of 
degradation should be based on "actual levels of contaminants currently in the 
waterways." (see IDEQ's Response to Public Comments, IDEQ file: "58-0102-1001 
Antidegradatiol1 Proposed Rule. Response to Comments.jHH: pages 45-46). In separate 
comments on draft NPDES permits for discharges in the State of Idaho, the same 
commenter cited a paragraph in the EPA Water Quality Standards Handbook (2d Ed., 
1994) that uses the terminology "actual current loadings" when discussing lowering of 
water quality. 

The commenter also presented a hypothetical example where a facility operates at a 
"current" discharge flow (translated into Ibs/day) that is less than the discharge that is 
authorized through its NPDES permit based on design flow of the treatment plant. The 
commenter believes that in these instances where a facility operates at levels below those 
authorized as daily mass limits, Idaho DEQ should evaluate the future impact of permit 
reissuance based on this difference in discharge between the actual and permitted 
discharge rates by performing an antidegradation analysis. 

EPA does not agree that the approach proposed by the commenter to determine current 
conditions is required by federal policy or is more appropriate than that adopted by 
IDEQ. The commenter focllses on "current water quality in the receiving water," by 
which it is assumed that actual flows from the treatment plant should be used to evaluate 
the impact of a reissued permit, rather than the levels authorized in the NPDES permit. 

The commenter's example is too simplistic and does not take into accollnt how facilities 
must operate to ensure compliance with federal law. NPDES permit limits, in the case of 
POTWs, are based on design flow of a facility (i.e., the flow that a facility is built to 
handle). (40 C.F.R. § 122.45(b)(i).) Actual flows from a treatment plant, and thus the 
resulting levels of contaminants in a waterway, vary based on several factors (including 
seasonal and diurnal fluctuations). According to Section 5.2.1 of EPA's Technical 
Support Document for Water Qualit.v-based Taxies Control, EP A/505/2-90-00 1, PB91
127415, March 1991, "effluent quality and quantity vary over time in terms of volumes 
discharged and constituent concentrations. Variations occur due to a number of factors, 
induding changes in human activity over a 24-hour period for publicly owned treatment 
works (POTWs), changes in production cycles for industries, variation in responses of 
wastewater treatment systems to influent changes, variation in treatment system 
performance, and changes in dimate." Therefore, facilities do not have a fixed "current" 
flow or discharge as posited in the commenter's hypothetical example. Nor is it 
appropriate to expect the "current" flow to be equal to the authorized or design flow. If a 
facility intends to stay in compliance with effluent limits and maximum authorized daily 
mass limits, the current discharge (if it is expressed as an average annual discharge) will 
need to be less than the authorized discharge because variability in flow needs to be 
anticipated and accommodated. The hypothetical example posed by the commenter does 
not take this factor into account. 

The commenter fails to specify how the actual level of discharge is expressed in the 
example. Actual flows can be expressed in several forms (i.e., average annual, maximum 
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monthly, maximum daily, peak hour). For example, the discharge in the commenter's 
example might be based on the average flows over a long period of time (e.g. one year or 
longer). If the long-term average flow is 0.50 mgd (millions of gallons per day), the 
actual maximum monthly flow likely far exceeds that level. For example, assuming the 
coefficient of variation (CV) for effluent flow is 0.6, then the maximum expected 
monthly average flow rate, based on daily measurements, with a 1% exceedance 
probability, would be 0.64 mgd (see TSD at Table 5-2, Page 103). Of course, maximum 
weekly flows and maximum daily flows would be higher still. Using the same 
assumptions for variability and exceedance probability, the maximum expected daily 
flow at this facility would be 1.56 mgd. 

Developing load limits for a permit based solely on long-term average flow is not 
appropriate. Since any violation of an effluent limit is an enforceable violation of the 
CWA, permit limits must be set at the upper bounds of acceptable performance, as 
opposed to the acceptable long-term average level of performance (see TSD at Section 
5.2.2). Developing load limits based on long-term average flow would not properly 
account for effluent variability, in flow and concentration, which would in turn lead to 
effluent limits that are effectively more stringent than necessary to ensure compliance 
with water quality standards and technology-based requirements. Additionally, 
regulations governing reasonable potential analyses in NPDES permits do require 
permitting authorities to consider effluent variability in that analysis (40 C.F.R. § 
122.44(d)( 1 )(ii». 

In summary, EPA believes it is consistent with 40 C.F.R. § 131.12(a)(2) for a state to 
conclude that reissuance of a permit or license when there is no change in the authorized 
discharge in the reissued permit does not lead to a lowering of water quality that requires 
a Tier 2 review. Furthermore, the fact that a facility may discharge at less than its 
permitted design flow is not a valid basis to assess whether a reissued permit results in a 
lowering of water quality. Idaho's provision is a reasonable approach for determining if 
a proposed permit action would allow a lowering of water quality and require a Tier 2 
review. The July 7, 2011, memorandum from the Office of Water to Region 10 confirms 
this interpretation and cites other instances where a similar interpretation and approach to 
that of Idaho's was approved by EPA in other state antidegradation procedures and the 
Water Quality Guidance for the Great Lakes System. 

Therefore, EPA approves §58.01.02.052.04(a)(i-iv) of the Idaho Administrative Code for 
the reasons discussed above. 

Definitions of "Existing Activity or Discharge" and "New Activity or Discharge" 
Idaho's regulations (sections 58.01 .02.010.63 and 58.01.02.010.35 ofIDEQ's water 
quality standards rule) define "new" and "existing" activities or discharges, as follows: 

Existing Activity or Discharge. An Activity or Discharge that has heen previollsly 
authorized or did }lot previollsly require (lwhori::.atiofl. 
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New Activity or Discharge. An activity or discharge that has not been previously 
authorized. Existing activities or discharges not current!.r permitted or licensed will 
be presumed to be neiV unless tlfe Director determines to the contrary based 011 

review qlavai/able evidence. An activity or discharge that has previously taken 
place without the needfor a license or permit is !lot a new activity or discharge when 
first licensed or permitted. 

Idaho's regulations (section 58.01.02.052.06) further specify that a Tier 2 antidegradation 
analysis will "only be conducted for activities or discharges, subject to a permit or license 
that cause degradation." This provision does not differentiate between "new" or 
"existing" activities or discharges. As explained elsewhere in this document, Idaho's 
regulations governing implementation of antidegradation (section 58.01.02.052.04.a) 
state: "For a new permit or license, the calculated change will be the difference between 
the existing receiving water quality and water quality that would result from the activity 
or discharge as proposed in the new permit or license." Furthermore, sections 
58.01.02.052.04.a.i-iii describe how existing and future discharge quality should be 
determined in scenarios for new or existing discharges. For pollutants not currently 
subject to permit limits, current discharge quality is based on available data collected 
within five years of the permit application. Future discharge quality is based on proposed 
permit limits. 

Under the foregoing provisions, Idaho's regulations operate to exclude from Tier 2 
review some existing activities when they are first licensed or permitted, if the activities 
will produce no change or an improvement in water quality based on a comparison 
between "existing receiving water quality" and the water quality that would result from 
the activity or discharge as proposed in a new permit or license. 

Idaho received comments on its proposed definition of "new activity or discharge" stating 
that under this definition, "degradation caused by existing activities and discharges which 
do not have lawful permits or licenses to operate can be grandfathered in for 
antidegradation review purposes by the Director." The commenter tluther stated that this 
definition "creates an unacceptable loophole" for "existing illegal activity." The State 
responded to these comments by explaining that the definition gives the DEQ Director 
"discretion to consider extenuating circumstances for previously authorized discharges 
whose permit or license has lapsed." In subsequent communication with EPA, IDEQ has 
reiterated that this provision does not create a loophole for existing illegal activity. The 
State's use of the term lapse in its response to comments refers to permits that have 
expired but are administratively extended. 

EPA believes that it would not be appropriate to allow dischargers that previously 
required authorization to discharge but were discharging without such license to be 
granted a permit or license for the first time without a Tier 2 antidegradation review, if 
they have been discharging to high quality waters. Nor would it be appropriate to reissue 
a permit for discharges to high quality waters without a Tier 2 antidegradation review 
where a permit had expired and not been administratively extended. Furthermore, it 
would be inappropriate to exclude from Tier 2 review any discharger that had terminated 
its discharge at some previous time and was now seeking reauthorization, since at the 
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time of the new permit issuance its loading would not have been accounted for. Where a 
permit has been administratively continued it would not need to undergo Tier 2 reviewed. 
Based on clarification from the State of Idaho in an email communication from Barry 
Burnell, IDEQ Water Quality Division Administrator, to Christine Psyk, Region 10 
Office of Water and Watershed Associate Director, (dated August 17, 20 I I ), EPA 
believes the situations described above would not be treated, under the discretion of the 
Director, as existing discharges that did not require a Tier 2 analysis under the definition 
for New Activity or Discharge. 

With that understanding, EPA is approving Idaho's definitions of new and existing 
discharge or activity, as well as sections 58.01.02.052.04 and 58.01.02.052.06 of Idaho's 
regulations, as applied to existing discharges or activities. 

Idaho's approach to application of Tier 2 review to existing discharges is consistent with 
EPA's regulations at 40 C.F.R. § 131. I2(a)(2) and policy. EPA's regulations never 
intended to allow existing dischargers who are discharging without a required permit or 
license to be granted a permit or license for the first time without the need for an analysis 
of whether the discharges are necessary to accommodate important economic or social 
development. In contrast, existing dischargers that did not previollsly require 
authorization, but are applying for a license or permit for the first time because 
regulations or a court decision require that their discharges be authorized, do not 
generally need to undergo a Tier 2 review, as long as the discharger is not proposing to 
lower water quality beyond the quality that currently exists in the receiving water. In 
such cases, a Tier 2 antidegradation analysis is not required because the permitting 
authority is not authorizing "lower water quality," given that the discharge has already 
occurred without the need for authorization - either by statute, regulation, or court 
decision. 

For the foregoing reasons, EPA approves Idaho's definitions of "existing activity or 
discharge" and "new activity or discharge:' respectively, as well as sections 
58.01.02.052.04 and 58.01.02.052.06 ofldaho's regulations as applied to existing 
discharges. 

EPA also approves section 58.0 1.02.052.04(b) which explains how the water quality of a 
receiving will be measured or modeled, as appropriate. The determination of whether a 
water is high quality for a given parameter, whether there is assimilative capacity for the 
parameter, and whether a proposed discharge would result in degradation can and often 
does require modeling to identify water quality effects that cannot be measured in the 
receiving water, slIch as the effects of authorized pollutant!oading that has not yet 
occurred. Section 052.04(b) of IDEQ's rule provides for modeling of receiving water 
quality. It says that "Receiving wafer quality will be the quality measllred or modeled as 
appropriate ... " 

To ensure that waters are not "over allocated" if additional pollutant loadings are 
authorized for proposed or new or increased activities, EPA generaJly expects 
calculations of current/existing receiving water quality to account for all loadings, 
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including any that are authorized or unused. That is, all previously authorized loads, 
whether utilized or not, would be counted towards existing receiving water conditions 
when determining if additional pollutant loadings can be authorized while still ensuring 
that water quality criteria will be met and uses are protected. Utilizing modeling to 
determine future water quality is appropriate and frequently utilized as part of the 
NPDES permitting process, and appropriate in the context of an antidegradation 
evaluation. 

5. Offsets 

The following is the Idaho regulatory language addressing offsets. 

052.04. c Evaluation ofEffect ofan Acti~'ity or Discharge on Water Quality. 
Offsets. In determining the effect afan activity or discharge on wafer qualify of Tier 
II or Tier III waters, the Department ma.v take into account reductions in polllttion 
from other sO/trees that are tied to the proposed activity or discharge. These (~ffsets 
in pollution !flust be upstream ~f the degradation in water quality due to the 
proposed aNivit)' or discharge and OCCllr before the activit}' or discharge is allowed 
to begin. 111e applicant seeking (/ permit or license for an activity or discharge bll.";ed 
011 offsets will be held re.~ponsible for assuring (~ffsets are achieved and maintained 
as a condition of their permit or license. 

In its July 7, 1998 ANPRM (63 Fed. Reg. 36,785-87), EPA explained that it has allowed 
the use of offsets to ensure that the water quality of Outstanding National Resource 
Waters (ONRWs) is maintained and protected, i.e., "EPA has also allowed a proposed 
activity that will result in a new or expanded source where the applicant agrees to 
implement or finance upstream controls of point or nonpoint sources sufficient to offset 
the water quality effects of the proposed activity." In other words, states may offset the 
water quality effects of proposed activities on ONRWs by implementing upstream 
controls on existing activities. ONRW is the highest tier of protection in EPA's 
antidegradation policy at 40 C.F.R. § 131.12. EPA believes that it is also reasonable to 
allow the lise of offsets in determining the effects of an activity or discharge on high 
quality waters during a Tier 2 review because Tier 2 is a less stringent level of water 
quality protection than Tier 3. Therefore, EPA is approving the use of offsets as described 
at section 58.01.02.052.04.c of IDEQ's rule (for use in Tier 2 and Tier 3) as being 
consistent with 40 C.F.R. § 131.12(a)(2) and (3). 

c. 	Outstanding National Resource Water Protection Applicabilitv ("Tier 3," 

referred to as "Outstanding Resource Waters" bv Idaho) 


Idaho refers to Tier 3 as Outstanding Resource Waters (ORW) which in federal 
regulations is referred to as ONRWs. The applicability of Tier 3 ORW protection in 
Idaho requires that a water be designated as an ORW by the Idaho legislature. This 
requirement is clear in revisions at several sections of Idaho rule and statute. Section 
58.01.02.051.03 of IDEQ's water quality standards rule was revised to include 
"designated by the legislature" in the discussion of where high quality waters constitute 
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ORWs. New language at section 58.01.02.052.07 of IDEQ's water quality standards rule 
provides "ORWs are desi!?lwted by the legislature;" and the new ORW policy statement 
created by HB 153 at §39-3603( I )(c), Idaho Code, provides "Where all outstanding 
resource water has been designated by the legislature .. .". 

EPA approves the provisions requiring legislative designation of ORWs at sections 
58.01.02.051.03 and 58.01.02.052.07 of IDEQ's water quality standards rule and Idaho 
Code §39-3603(1)(c), as revised in HB 153, as being consistent with 40 C.F.R. § 
131.12(a)(3) because EPA's interpretation of 40 C.ER. § 131.12(a)(3) in the July 7, 1998 
ANPRM (63 Fed. Reg. 36,786) recognizes that ONRW protection requires explicit 
designation (see section lILD.5.a "Designating ONRWs"). 

III. Existing Use Protection ("Tier I") Process 

A. Processes for identifying existing uses and the water quality necessary for their 
protection. 

Section 58.01.02.052.05 ofIDEQ's water quality standards rule provides that, 
"Idellt~fication ofexisting lIses and the water quality necessaryfor their protectioll ~vill he 
based on all available it~f()f'mation, including allY ~l"Clter quality related data and 
b~f'ormation submitted durin!? the public comment periodfor the permit or license." This 
is consistent with EPA's position as stated in a letter of September 5,2008, responding to 
questions concerning existing uses, i.e., " ... EPA interprets the definition of "existing 
use" to require consideration of the available data and information on both actual use and 
water quality .. ," (See Denise Keehner, Director EPA's Standards and Health Protection 
Division to Derek Smithee, Oklahoma Water Resources Board, September 5, 2008). 
EPA approves section 58.01.02.052.05 of IDEQ's water quality standards rule as being 
consistent with 40 C.ER. *131.l2(a)( I) because it provides that IDEQ will utilize "all 
available information," consistent with EPA's position stated above, including 
information submitted during the opportunity for public comment, to ensure that existing 
uses are identified and protected. 

IV. High Quality "Vater Protection ("Tier 2") Analysis 

Section IV provides EPA's basis for approving Idaho's antidegradution implementation 
methods addressing Tier 2 analysis as being consistent with the CWA and 40 CFR 
13 l.l 2. As discllssed at Section II.B, Idado's Tier 2 procedures are applicable to an 
activity or discharge that would cause significant degradation to a water identified ashigh 
quality using a "waterbody-by-waterbody" approach. Once Idaho determines that Tier 2 
is applicable, it must perform an analysis to determine if the activity or discharge would 
provide important economic or social development: perform an alternatives analysis to 
determine if a lowering of water quality is necessary; conduct public participation and 
intergovernmental review; assure that the highest statutory and regulatory requirements 
for point sources and cost-effective and reasonable BMPs for nonpoint source control are 
achieved; and assure that the water quality will be adequate to protect existing uses are 
required, consistent with 40 CFR 131.12(a)(2). Idaho also ensures that in allowing any 
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lowering of water quality, water quality must be maintained at levels that meet the State's 
water quality criteria. Each of these components of Idaho's Tier 2 analysis is discussed 
below. 

A. Analysis to determine if a proposed activity would provide important economic 
or social development in the area in which the affected waters are located. 

Idaho's process for determining if a proposed activity would accommodate imp0l1ant 
economic or social development is outlined in IDEQ's water quality standards rule at 
section 58.0 1.02.052.06.c and is approved as being consistent with EPA's regulation at 
40 C.ER. § 13 I. 12(a)(2), as described in EPA's July 7,1998 ANPRM (63 Fed. Reg. 
36,784). In its July 7, 1998 ANPRM, EPA explained that absent important social or 
economic benefit, degradation under Tier 2 must not be allowed and listed the following 
as examples of factors that may be assessed in determining if an activity would provide 
such benefit: "(a) employment (i.e., increasing, maintaining, or avoiding a reduction in 
employment), (b) increased production, (c) improved community tax base, (d) hOllsing, 
and (e) correction of an environmental or public health problem." IDEQ's process 
includes identification of the affected community (section 58.0 1.02.052.06.c.i) and is 
consistent with EPA's expectations because it specifies appropriate factors to consider 
regarding economic or social development associated with the proposed activity in that 
community, such as changes in employment, household incomes, and tax base, as well as 
provision of necessary services to the community, potential health impacts, and other 
factors (section 58.01.02.052.06.c.ii and iii). Section 58.01.02.052.06.c of IDEQ's water 
quality standards rule is presented below: 

c. Socioeconomic Just{jkatio11. Degradation ofll'ater qlla/it}' deemed necessary must 
also be determined by the Department to accommodate important ecollomic or social 
development. Therefore, tile applicant seeking authorization to degrade water 
qllalit), mllst at a minimum ident(lv the important economic or social developmentfor 
which lowering water quality is necessary and should use thefollmving steps to 
demonstrate this: 
i. ldent(f',' the affected COllllflll1lity; 
ii. Describe the important social or economic development associated ~vith the 
activity which can include cleanup/restoration ola closedfacility; 
iii. Ident{fy the relevant social. economic and en virOllmental health benefits (lnd 
costs associated with the proposed degradation in water quality for the preferred 
alternatire. Benefits (lnd costs that must be anaf.vzed include, bw are not limited to.· 
(/) Economic benefits to the community SlICIt as changes ill enlploymellt, household 
incomes and tax base: 
(2) Provision ofnecessary services to the communi!.v; 
(3) Potential health impacts related to the proposed activit),; 
(4) Impacts to direct and indirect uses associated witb high quality water, e.g., 
fishing, recreation, and tourism; and 
(5) Retention (~fassimilatire capacit.vforfuture activities or discharges. 
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iv. Factors identified in the socioeconomic.illst~tlc{/tioll should he qllantified 
whenever possible but for tllOsefactors that canflot be Cfl/{/llf{fied a quolitative 
description of the impacts may be accepted; and 
v. If tile Department determines titot more b~t(mnation is required, then tile 
Department nUl)' require the applicant to providejimher if~l()rm(/tiol1 or seek 
additional sources (~l ;'~f'ormation. 

B. Analysis to identify if it is necessary to lower water quality to realize the 
economic or social development associated with the proposed activity (i.e., 
alternatives analysis to determine if there is a least degrading feasible alternative 
that can be implemented to avoid or reduce the degree of degradation). 

40 c.F.R. § 131.12(a)(2) specifies that a State may allow lower water quality only if it 
finds that the following two conditions are satisfied: 1) the activity that would lower 
water quality provides "important economic or social development" and 2) lower water 
quality is "necessary to accommodate" such development. 

Idaho's water quality standards rule addresses the first condition at section 
58.01.02.052.06,c, and is approved as consistent with 40 C.F.R. § 131.12(a)(2) because 
IDEQ's rule provides procedures, including a public process, to evaluate whether an 
activity that would lower water quality is necessary to accommodate important economic 
or social development, as discussed above. Addressing the second question involves an 
analysis of feasible alternatives to determine if the important economic or social 
development associated with the project could be realized without degradation, or with a 
reduced degree of degradation (see 63 Fed. Reg. 36,784). 

In its July 7, 1998 ANPRM (63 Fed. Reg. 36,784), EPA explained that it has 
recommended an analysis of pollution control/pollution prevention alternatives as an 
approach to determining if a lowering of water quality is necessary, and such an approach 
can be an effective means to maintaining and protecting remaining assimilative capacity 
of receiving waters. EPA fUl1her explained that in conducting alternatives analyses, 
States must ensure that all feasible alternatives to allowing degradation have been 
adequately evaluated and that the least degrading reasonable alternative is implemented. 
EPA noted that where less-degrading alternatives are more costly than the pollution 
controls associated with the project proposal, the State should determine whether the 
costs of the less-degrading alternative are reasonable. 

Idaho's procedures require alternatives analysis to address the second condition at section 
58.0 1.02.052.06.b of IDEQ's water quality standards rule: 

Degradation will be deemed necessor.Y only (/'there are no reasonable alternatives to 
discharging at the levels proposed. The applicant seeking authorization to degrade 
high water ijllalit)· mllst provide an analysis l?/'alternatives (limed at selecting the 
best combination (~/,site, stmctllral, managerial (lnd treatment approaches that can 
be reasonabl.v implemented to avoid or minimize the degradation o/,H'ater qllality. 
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Section 58.0l.02.052.06.b.ii includes a list of alternatives that must be evaluated as 
appropriate for the situation and section 58.0 1.02.052.06.b.iii provides IDEQ with the 
ability to ensure appropriate alternatives are evaluated (,'The Department retains the 
discretion to require the applicant to examine sped/ie alternatives or provide additional 
if!formation to conduct the analysis."). Section 58.01.02.052.06.b.iv provides direction 
for selecting the alternative and requires consideration of "all teclmologicallyfeasible 
alternatives" (see section 58.0L02.052.06.b.iv (1) & (2)). Section 
58.01.02.052.06.b.iv(4) provides for selection of the least degrading reasonable 
alternative, taking into account the economic, technological, and environmental 
considerations at section 58.0 1.02.052.06.b.iv( 1), (2), and (3) ("Select the least degrading 
option or show that a more degrading alternative is jllsrUled based on Subsections 
052.06.b.iv( I), 052.06.b.iv(2), and 052.06.b.iv(3) above."). 

Because IDEQ has included a method thqt directs the applicant to evaluate all 
technologically feasible alternatives to the proposed discharge, and choose the least 
degrading reasonable alternative, section 58.0 l.02.052.06.b of Idaho's water quality 
standards rule is approved as being consistent with EPA's Tier 2 regulation (40 C.F.R. § 
131.12(a)(2» and the Agency's interpretation of such regulation in its July 7,1998 
ANPRM (63 Fed. Reg. 36,784). 

C. Process and timing for public participation and intergovernmental 

coordination. 


Section 58.01.02.052.06.dji of IDEQ's water quality standards rule provides: 

The Department shall review all pertinent i!~f()rmation and, qfter intergovernmental 
coordination, public notice and input, make a determination as to whether there is 
assurance that the other source controls spec(/ied in Subsection 052.08.a [should be 
052.0~.a] shall be achieved, anti whether degrati(tfion of water quality is necessary 
to accommodate important economic or social development. 

Furthermore, section 58.01.02.052.06.d.iii of IDEQ's water quality standards rule 
provides that "The Department will satis/)' the public participation provisions of Idaho's 
continuing planning process. Public notice and review ofantidegradation will be 
coordinated with existing 401 certification noticesfor public review." 

With regard to public participation and intergovernmental coordination, 40 C.F.R. § 
131.12(a)(2) requires the following: 

Where the quality (~f the waters exceeds levels necessary to support propagation of 
,/ish, shel(flsh and wildl(le and recreation ill and on the water, that quality shall be 
maintained and protected unless the Department finds, ajierfitll satisfaction of the 
intergovernmental coordination and lmhiic participation provisions of the 
Department's continuing planning process, that allmving lower water quality is 
necessary to (lccOlnlllodate important ecollomic or social development in the area in 
which the waters are located. (emphasis added) 
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Sections 58.0 1.02.052.06.d.ii and iii of IDEQ's water quality standards rule are consistent 
with EPA's Tier 2 regulation (40 C.F.R. § 131.12(a)(2)) and EPA's WQS Handbook 
(section 4.8.2) because they provide an opportunity for the public and any other 
governmental entities to comment on IDEQ's draft antidegradation analysis at an 
appropriate stage in the decision-making process (i.e., while changes can still be made). 
Therefore EPA approves sections 58.01.02.052.06.d.ii and iii of IDEQ's water quality 
standards rule as being consistent with CWA requirements as discussed above. 

D. Process for ensuring that the highest statutory and regulatory requirements for 
point sources are achieved and cost-effective and reasonable BMPs are achieved. 

Section 58.0 1.02.052.06.a of IDEQ's water quality standards rule provides: 

Other Source Controls. In allowing any degradation (~l high water quality. the 
Department must assure that there shall he achieved in the watershed the highest 
statutory ([nd regulator)' requirements for all new and existing point sources and 
cost-eflective and re(/sonable best management practicesfor all nonpoint source 
controls, 

This language retlects a requirement that is applicable when a lowering of water quality 
is being allowed, that appears in both IDEQ's and EPA's antidegradation policy for high 
quality water protection, at section 58.01.02.051.02 of IDEQ's water quality standards 
rule and 40 C.F.R. § 131.12(a)(1), respectively (note that EPA is not acting on the 
substantive language at section 58.01.02.051.02 as it is preexisting and unrevised). That 
requirement is: 

Further, [ "the Department" in IDEQ's rule, "the State" in EPA's rulel shall assure 
that there shall be achieved the highest statutory and regltlator~v requirementsfor all 
new and existing point sO/trees and cost-eflectire and reasonable best m(/nagement 
practicesfor nonpoint source control. 

As explained in EPA's July 7,1998 ANPRM (63 Fed. Reg. 36,784-85), EPA has 
interpreted this component of 40 C.F.R. 131.12( a)( 1) as not requiring a State to establish 
best management practices (BMPs) for nonpoint sources where such BMP requirements 
do not exist: "State and Tribal antidegradation rules need only include provisions to 
assure achievement of BMPs that are required under State or Tribal nonpoint source 
control laws and regulations (see also Memorandum from Tudor T. Davies, Director EPA 
Office of Science and Technology to EPA Water Management Division Directors, 
Regions I-X, Subject: Interpretation of Federal Antidegradation Regulatory Requirement, 
February 22, 1994)". 

Section 58.0 1.02.052.06.a of IDEQ's water quality standards rule also addresses 
implementation of the "other source controls" requirement as follows, "In providing sllch 
assurance, the Department llUl)' enter together into (/11 agreement with other State {~l 
Idaho orfederal agencies in accordance with Sectiolls 67-2326 throllgh 67-2333. Idaho 
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Code." Implementation of the "other sO,urce controls" provision is further addressed at 
Section 58.0 1.02.052.06.d.i of IDEQ's water quality standards rule, "The Department in 
cooperation with State of Idaho designated management agencies Llndlorfecleral 
agencies will collect i1~lormation regarding the other source controls spec(fied ill 
Sllbsection 052.08. a (EPA understands that the cross-reference to .052.08 a is a 
typographical error and should reference 052.0§..a)." IDEQ's methods, which contain 
these specific provisions aimed at ensuring that other source controls are identified and 
implemented, are consistent with 40 CF.R. § 131.12(a)(2), as interpreted in EPA's July 
7, 1998 ANPRM (63 Fed. Reg. 36,784-85). Related to the discussion above, the "other 
source controls" provision is further informed by the definition of two new terms: "Cost
Effective and Reasonable Best Management Practices (BMPS) for Nonpoint Sources" 
(section 58.01.02.010.16 of IDEQ's water quality standards rule) and "Highest Statutory 
and Regulatory Requirements for Point Sources" (section 58.01.02.010.45 of IDEQ's 
water quality standards rule). The definition for "Cost-Effective and Reasonable Best 
Management Practices (BMPs) for Nonpoint Sources" clarifies that the term applies to 
BMPs that have been specified as "approved" in rule. Where BMPs have not been 
specified for a particular activity, they are determined on a case-by-case basis. Limiting 
the application of BMPs to those that are required by IDEQ's regulations is consistent 
with EPA interpretation of 40 CER. 131.12(a)(2) as explained above. 

The term "Highest Statutory and Regulatory Requirements for Point Sources" is defined 
as follows: "All applicable eff7uent limits required b)' the Clean Water Act and other 
permit conditions. It also includes any compliance schedules or consent orders requiring 
measures to achieve applicable effluent limh~ and other permit conditions required by 
the Clean Water Act." Hence, when determining that the highest statutory and regulatory 
requirements for point sources are achieved, IDEQ will include all applicable effluent 
limits and other permit conditions that are currently being met, and legal mechanisms that 
have been imposed to bring activities into compliance with such conditions (i.e., consent 
orders andlor compliance schedules). EPA believes this is consistent with the intent of 
the provision at 40 C.ER. § 131.12(a)(2) that "there shall be achieved," i.e., IDEQ will 
ensure that either the highest statutory and regulatory requirements for all new and 
existing point sources and all cost-effective and reasonable best management practices 
for nonpoint source control are being achieved or ensure that they "shall be achieved" 
through consent orders and compliance schedules. 

For the reasons discussed above, EPA approves sections 58.01.02.052.06.a, and 
58.0 1.02.052.06.dj ofIDEQ's water quality standards rule as being consistent with 40 
CF.R. § 131.12(a)(2). EPA is also approving the definitions of "Cost-Effective and 
Reasonable Best Management Practices (BMPs) for Nonpoint Sources" (section 
58.01.02.010.16 ofIDEQ's water quality standards rule) and "Highest Statutory and 
Regulatory Requirements for Point Sources" (section 58.01.02.010.45 ofIDEQ's water 
quality standards rule) as providing lIseful information concerning implementation of 
section 58.01.02.052.06.a. 

E. Recognition that in allowing any lowering of water quality under Tier 2, 

existing uses must be protected. 
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40 C.ER. § 131.12(a)(2) requires that in allowing any lowering of water quality, the state 
must "assure water qua/it}· adequate to protect existing lises .fitl(v." Idaho's 
antidegradation implementation methods ensure consistency with this requirement 
through implementation of section 58.01.02.052.05 of IDEQ's water quality standard rule 
which provides that "Etisting IIses and the lvater qllality neceSS([f)' to protect the existing 
uses must a/w(lJ's be maintained and protected." Section 58.01.02.052.05 is applicable to 
"all new or reissued permits or licenses," as discussed above in Section II.A, and thus is 
applicable when Idaho applies its Tier 2 requirements to activities and discharges that 
would lower water quality. Section 58.01.02.052.05 is approved as being consistent with 
the existing use component of 40 C.F.R. § 131.12(a)(2), for the reasons disclissed here. 

F. Recognition that in allowing any lowering of water quality under Tier 2, water 
quality must be maintained at levels that meet the State's water quality criteria. 

In addition to providing that "Existing lIses and the Imter quality necessary to protect the 
exisling uses must a/ways be mainlained and protected," section 58.01.02.052.05 of 
IDEQ's water quality standards rule provides "No degradation or IOH'ering (~rH'ater 
qualit}· may be allowed Ihal would calise or contrihute to dolatiofl (~r water quality 
criteria." Independent of the antidegradation requirements of 40 C.ER. § 131.12, states 
are to adopt designated uses consistent with the uses specified at section 101(a)(2) of the 
CWA, where attainable, and adopt water quality criteria that protect those designated 
uses (see 40 C.ER. 131.10 and 131.1 I, respectively). Section 58.01.02.052.05 
recognizes that any lowering of water quality in accordance with Idaho's antidegradation 
provisions must be consistent with meeting the State's water quality criteria, in addition 
to protecting existing uses. As discussed above, section 58.01.02.052.05 is applicable to 
"al/new or reisslled permits or licenses," and thus is applicable when Idaho applies its 
Tier 2 requirements to activities and discharges that would lower water quality. 

40 C.F.R. § 131.12(a)(2) only provides for lowering of water quality that exceeds levels 
necessary to support the propagation of fish, shellfish, and wildlife and recreation in and 
on the water (i.e., the uses speci fied at section 101 (a)(2) of the CWA). It does not 
provide authority to lower water quality below criteria established to protect such uses. 
As discussed in EPA's WQS Handbook (section 4.5), in allowing any lowering of water 
quality in accordance with 40 C.F.R. § 131. 12(a)(2), " .. Yr/ll {/ili \ Ii/rilllil! 

lllIii;!!, 

IIsn" (the lIses specified at section 101(a)(2) of the CWA all' 

l"'I!)I\1\lnh rL'i' hI ;!'; "Il"h:!bk/s\\ I1'1 11 ll:!hk" II :\" i\l~. ill il\..'l'j\rd:lih..'\,.' 

\\ I!b 40 C.F.R. § 131.11, states are to adopt criteria to protect slich uses where 
designated. Idaho's rules are consistent with these requirements. 

For the reasons discussed here, section 58.01.02.052.05 of IDEQ's water quality 
standards rule is approved as being consistent with 40 C.F.R. § 131.12(a)(2). 

V. Outstanding National Resource Water (ONRW) Protection ("Tier 3") Process 
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In IDEQ's April 15,2011 submittal letter, IDEQ stated, in reference to the ORW 
provisions: "The vast mqjority oftil is language is l10t new langllage, bw rather e.'Cistillg 
language tllat was simply moved from other sections (~r the WQS to a IWH' section in 
052." (see Barry N. Burnell, IDEQ to Mike Bussell, EPA, April 15,2011). In a cover 
note accompanying excerpts from the 2011 Idaho Administrative Code, Chapter 
58.01.02, Water Quality Standards, IDEQ further explained, "Please note that tile 
language regarding Outstanding Resolirce Waters in previolls section 055 was largely 
unchanged bllt was moved and is now incorporated into section 052 as subsection 
07... Only the Iliglzlighted revised rille languoge and companion statutory language is 
being submittedfor EPA review." (See IDEQ file: "58-0102-1001 Sections 10,051, & 
052fro1ll1DWQS_2011 with highlighted changes . .. included with IDEQ's April 15,2011 
submission to EPA). 

As discussed above by the State of Idaho, the majority of the language in 58.01.02.052.07 
is not new or revised language, but was previoLlsly existing language in effect under the 
CW A and was moved from previous section 58.01.02.055. Therefore EPA is not taking 
action on that language. 

EPA is acting on the following revisions to Idaho's ONRW provision (referred to as 
"ORW" in Idaho): the introduction to the ORW provisions at section 58.01.02.052.07 of 
IDEQ's water quality standards rule (the title and the four sentences that were added prior 
to section 052.07.a); and a new provision addressing point source discharge restrictions 
for ORW's at section 58.0 1.02.052.07.g of IDEQ's water quality standards rule. 

The four sentences that were added to the beginning of section 58.01.02.052.07 simply 
introduce the preexisting and unchanged process steps of IDEQ's water quality standards 
rule for identifying a water body as an ORW. The new introductory language of section 
58.01.02.052.07 is: 

Tier III Outstanding Resource Waters (ORleVs). ORleVs are designated by the 
legislature. Subsection 052.07 describes the llomination, public notice and 
comment, public hearing. and board review process for directing the Department to 
develop legislation designating ORW\·. Only the legislature nw)' designate ORW\,. 
Once designated by the legislature. the ORW\' are listed in these rules. 
(See Section 052.07 of Chapter 58.01.02 of the Idaho Administrative Code.) 

EPA approves this new language in section 58.01.02.052.07 of IDEQ's water quality 
standards rule as providing a useful introduction to IDEQ's process for identifying a 
water body as an ORW. EPA believes it is useful for states to identify the process for 
adoption of ONRWs, but has not provided specificity for doing so in regulation or 
guidance. 

In its July 7, 1998 ANPRM (63 Fed. Reg. 36,785-87) EPA explained: "Regarding the 
process for adoption of ONRWs, the existing regulation requires the State or Tribe to 
provide an ONRW level of protection in their antidegradation policies, but there is no 
requirement that any water body be so designated or any specificity as to how that is to 
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be done," EPA notes that preexisting and unrevised provisions of IDEQ's rule address 
the process and timing for identifying a water body as an ORW, including the process for 
public participation and for recommending watcrs to the legislature for ORW 
designation, and factors to be considered in deciding whether to recommend waters to the 
legislature for ORW designation. As discussed above, EPA is not acting on the 
preexisting and unrevised provisions of IDEQ's rule. 

Section 58.01.02.052.07.g of IDEQ's water quality standards rule provides: 

The water quality ofORWs shall be maintained and protected. Point source 
discharges that may cause degradation to ORWs may be allowed only ~ltltey are 
(~ffset by reductions in other discharges per Subsection 052.04.c. 

EPA reads the language "Point source discharf.{es that may calise degradation to 
ORWs ... " as having broad applicability in that it covers any point sources that may 
degrade ORWs. This includes new or increased point source discharges to tributaries to 
an ORW that may cause degradation in the ORW. Subsection 58.01.02.052.04.c of 
IDEQ's rule addresses IDEQ's use of offsets and informs the use of that term at Section 
58.01.02.052.07.g. Subsection 58.0 1.02.052.04.c provides: 

In determining the eIlect q(an activity ur discharge on water quality ofTier /I or 
Tier /II waters, the Department flUl)' take illlo account reductions in pollution from 
other sources that {Ire tied to the proposed activity or discharge, These qffsets in 
pollution lIlust be upstream (~lthe degradation ill water qll(llit), due to the proposed 
activit)· or discharge and occur before the ([ctivity or discharge is aI/owed to begin. 
The applicant seeking a permit or license for ([11 activity or discharf{e based on 
offsets will be held responsible for assuring (~fJsets are achieved and maintained as a 
condition oftheir permit or license. 

In its July 7, 1998 ANPRM (63 Fed. Reg. 36,785-87), EPA explained that it has 
interpreted the "water shall be maintained and protected" provision of 40 C.F.R. 
131.12(a)(3) as requiring "no new or increased discharges to ONRWs and no new or 
increased discharge to tributaries to ONRWs that would result in lower water quality in 
the ONRWs," with the only exception being for short-term and temporary lowering of 
water quality. EPA goes on to explain, however, that it "has also allowed a proposed 
activity that will result in a new or expanded source where the applicant agrees to 
implement or finance upstream controls of point or nonpoint sources sufficient to offset 
the water quality effects of the proposed activity." 

EPA approves section 58.01.02.052.07.g of IDEQ's water quality standards rule as being 
consistent with 40 C.F.R. ~ J31.12(a)(3) and EPA's interpretation in the ANPRM, 
discussed above, because it requires restrictions on point source discharges to ensure that 
the water quality of ORW s is maintained and protected. That is, section 
58.01.02.052.07.g either prohibits point source discharges that may cause degradation to 
ORWs, or requires that any degradation that would be caused by a discharge be offset by 
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reductions in other discharges. EPA is also approving section 58.0 1.02.052.04.c as 
discussed earlier in this document at section II.B.5. 

HB 153 revised section §39-3603(3)(c) of the Idaho Code by adding an "outstanding 
resource water" policy statement to the Idaho Code. It provides: 

Outstanding resource waters Tier III protection. Where an outstanding resollrce 
wafer has been designated by the legis/aulre that water quality shall be maintained 
and protectedfrom the impacts (~fpoinf and nonpoint source activities. 

This is consistent with the unrevised definition of "outstanding resource waters" in Idaho 
Code at §39-3602(20): 

Outstanding resource lvater' means a high qualit}, water, such as water (~lnational 
and state parks and wildhte refuges and wafer of exceptional recreational or 
ecological sign(j'icaf1ce, which has been so designated b)' the legislature. It 
constitutes an outstanding national or state resource that requires protection,/i'om 
point source and flOllpoint source activities that may lower water qllali/.v. 

EPA is approving the new ORW policy statement at §39-3603(3)(c) of [daho Code as 
consistent with the language in the federal ONRW provision at 40 C.F.R. § 131.12(a)(3), 
which provides: "Where high quality waters constitute an outstanding national resource, 
such as waters of National and State parks and wildlife refuges and waters of exceptional 
recreational or ecological significance, that water quality shall be maintained and 
protected." 

EPA is not acting on the preexisting and unrevised definitions of "outstanding resource 
water," "point source," and "nonpoint source activities" in Idaho statute and rule. 

VI. Antidegradation Analysis For General Permits. 

HB 153 (§39-3603(2)(a), Idaho Code) specifies that general permits shall undergo an 
antidegradation analysis at the time when the permits are certified, and it provides 
direction for cases where IDEQ finds that antidegradation is adequately addressed and for 
cases where IDEQ finds that antidegradation is not adequately addressed: 

For general permits issued on or cifier July I, 2011, the department H,i/l conduct an 
al1tidegradati011 review, including (lny required Tier II analysis, at the time at which 
general permits are certified. For general permits t/1at the department determines 
adequately address antidegradation, review of individual applications for coverage 
~Villllot be required unless it is required by the general pennit. For general permits 
that the department determines do not adequately address antidegradatioll, the 
department I1U(V conclude that other conditions, stich as the submittal ofaddifiollal 
information or individual certification at the time an application is submitted for 
coverage under a general permit, may be necessary in the general permit to provide 
reasonable assurance (~lcompliance with the antideg roc/alion po/ic.\!. 
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In clarifying statements included with IDEQ's April 15,2011 submission to EPA, IDEQ 
explained in part: 

One «lthe options described in §39-3603(2)(a) is.f(n· DEQ to cert~6 the general 
permit with conditions necessary to prol'ide reasonable assurance (~l ('ompl iaflce 
with the al1tidegradation policy. This is consistent with §401 (~fthe CWA. Under 
§401, a ,,'tate may determine to grant, deny or waive cert(jication. {lthe state 
provides (/ certijkation, it IIllist inclllde tllOse conditions. (f any, that are necessar.v to 
assure compliance with stale WQS. incll/ding the antidegradatioll provisions in the 
WQS. 33 USCA 401(d); 40 C.F.R. § 124.53(e). TIlliS, under state anti federal law, (l 
DEQ determines the general permit does not contain provisions that aSSllre 
compliance with tIle antidegmdlltiol1 po/icy, alld DEQ determines to certij)' the 
permit, DEQ /flilst include those conditions necessary to ellsure compli({nce Ivith the 
antidegradatiol1 provisions in the WQS. 
(See IDEQ file: "58-0102-1001 Clar{fication (~l([ntidegradatiol1 rule and HB 153.) 

Idaho's antidegradation methods for Tier 1,2, and 3 are just as applicable to general 
permits as they are to individual permits and rely heavily on discharger and receiving 
water specific information. For example, the existing uses and the water quality 
necessary for their protection as identified in accordance with section 58.01.02.052.05 of 
IDEQ's water quality standards rule could be different for different receiving waters, and 
the determination of whether degradation could occur (and thus whether Tier 2 review is 
required) in accordance with section 58.01.02.052.04 of IDEQ's water quality standards 
rule is based on the calculated change in recei ving water concentration as a result of the 
new or reissued permit or license taking into account appropriate mixing of the discharge 
with the receiving water. Documentation from IDEQ's rule making process provides 
insight as to factors IDEQ will use to determine if a general permit adequately addresses 
anti degradation given the inherent site-specific nature of an antidegradation review. 
Idaho code enables IDEQ to seek additional information to assess antidegradation at the 
time of application for coverage under a general permit if IDEQ determines that the 
general permit does not adequately address antidegradation. In its response to comments 
on its proposed rule, IDEQ said the following concerning general permits: 

DEQ L,' unable to presllme general permits will meet antidegradatiofl reqllireme11ls 

hecause DEQ does not knoH' ~vl[(/t types (~l(/ctivities will be covered under general 

permits, DEQ does not know what jiltllre permit conditions will he, and DEQ does 

110t have permitting authority. 

(See IDEQ's Response to Public Comments, IDEQ file: "58-0102-100/ 

Antidegradation Proposed Rule, Response to Commellts.pl(f: page 10.) 


Furthermore, in a document prepared by IDEQ during its rule making process, to 
facilitate the discussion of applying antidegradation to general permits, IDEQ stated: 

General permits (Ire typically issued prior to knowing wlio will seek coren/ge, when 
facilities will seek cOI'erage, how m(fnyfaciiities will seek coverage, and what the 

29 

http:58.01.02.052.04
http:58.01.02.052.05


receiving water bodies will be. niis presents challenges to analyzing their effect on 
water quality including antidegradation review becallse there is no site-specific 
information on which to hase the revie~v. Because (~l this. some individuals hold the 
opinion that antidegradation review should or mllst he cOllducfed at the time at 
which eachfadlity or activity seeks coverage under the general permit. On the 
flips ide. it C(l11 be argued that condllcting all lEntidegradation review at the time of 
general permit issuance is possible with certain assumptions and conditions. and 
necessar.v ifgeneral permits ({re to serve their purpose olstreamlining tlte permitting 
process. For example. if stringent enough permit controls (Ire in place. DEQ Jllay be 
able to conclude there would he no lowering (d' ~v(/ter quality as long (IS the permit 
conditions are complied with 
(See Idaho Antidegradation Implementation Discussion Paper, Antidegradation 
Reviews for General Permits, July 15,2010, page 2.) 

EPA believes it is appropriate for IDEQ to determine whether a general permit 
adequately addresses Idaho's antdegradation provisions at the time of permit issuance 
and to reserve its right to require on a case-by-case basis additional information for an 
antidegradation review when an application for permit coverage is sought. Based on the 
information provided by IDEQ as discllssed above, EPA concludes that IDEQ will be 
able to determine whether to conduct an anti degradation review at the time of application 
for coverage under a general permit lItilizing factors sllch as: I) whether there is adequate 
discharger and receiving water specific information available at the time of permit 
issuance to enable an anti degradation review consistent with the Tier I, 2 and 3 
provisions of Idaho's water quality standards regulation and statute and, 2) whether, in 
the absence of adequate discharger and receiving water specific information at the time 
of permit issuance, the proposed general permit conditions are stringent enough to 
categorically conclude that existing uses will be protected and a lowering of water quality 
will be prevented. 

EPA approves §39-3603(2)(a), Idaho Code as being consistent with 40 c.P.R. § 131.12 
because any general permit certified by IDEQ must adequately address Idaho's 
antidegradation provisions; and it is recognized that if antidegradation is not adequately 
addressed at the time of permit issuance, f1ll1her antidegradation review may be necessary 
and required at the time an application is submitted for coverage under a general permit. 
IDEQ also recognizes its authority to deny certification if antidegradation is not 
adequately addressed in a general permit. 

The full text of section 39-3603(2)(£1), Idaho Code is as follows: 

(0) General permits. For general permits issued on or a./ter lilly 1. 2011. the 
department will conduct an antidegradatiol1 review, including (/I1Y required Tier II 
onalysis. at the time at whicli general permits are cert(lied. For general permits that 
the department determines adequately address antidegradation, review of individual 
applications for coverage will not be required unless it is required by the general 
permit. For general permits that the department determines do not adequately 
address alltidegradation, the department may conclude that other conditions, such as 
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the submittal (~laddifional iT~/(ml1afi()n or individual certification at the time all 
application is submittedfor ('overage under a general permit, nUl)' he necessary in 
the general permit to provide reasonable assurance (~l compliance with the 
antidegradation polie}'. flsupported h.v the perulit record, the department /flay also 
presume that discharges authorized under a general permit are insign{f7cant or that 
the pollution controls required in the general permit are the least degrading 
alternatil'e as ,\peci/ied in the department's rules. 

§39-3602( 14) of the Idaho Code as revised in HB 153 defines "general permit'" as: 

.. . an NPDES permit issued hy the u.s. enrironmental protection agency authorizing 
a category ofdischarges under thefederal clean water act or a nationwide or 
regional permit issued hy the U.S. army corps orengineers lmder the federal clean 
water act. 

EPA is also approving the definition at §39-3602( 14), Idaho Code as providing useful 
information concerning implementation of §39-3603(2)(a), Idaho Code. 

VII. Additional Revisions 

A. Titles for the various tiers of antidegradation (Antidegradation Policy, Section 
58.01.02.051 of IDEO's Water Ouality Standards Rule and Section 39·3603(1) of 
the Idaho Code) 

The antidegradation policy in chapter 58.01.02 of IDEQ's water quality standards rule 
was revised to include the additional titles of 'Tier I:' Tier II:' and "Tier 1If' at section 
051.0 I "Maintenance of Existing Uses for All Waters," section 051.02 "High Quality 
Waters," and section 051.03 "Outstanding Resource Waters," respectively. Similarly, 
HB 153 revised the antidegradation policy in Idaho statute to include the titles 
"Maintenance ofexisting usesfor all waters - Tier I protection" anel "High quality 
waters - Tier II protection," at §39-3603( 1)(a) of the Idaho Code, which addresses 
existing use protection, and §39-3603( 1 )(a) of the Idaho Code, which addresses high 
quality water protection, respectively. EPA approves these formatting revisions as 
ensuring continuity of terms as they are used in Idaho's water quality rule and statute 
when referring to the various tiers of anti degradation. 

B. "Thermal discharges" (Section 58.01.02.051.04 of IDEO's \-Vater Ounlitv 

Standards Rule) 


IDEQ added a policy statement addressing thermal discharges and anti degradation to the 
antidegradation policy section of its water quality standards rule at section 
58.01.02.051.04. It provides: 

Thermal Discharges. In those cases where potential water quality impairment 
associated with a thermal disclwrge is irlm/red, wltidegradatiol1 shal/ be 
implemented consistent with Sectioll 316 (~l the Clean W(/ter Act. 
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IDEQ's policy statement concerning thermal discharges and antidegradation is 
substantively identical to 40 C.F.R. § 131.12(a)( 4), which provides: 

In those cases where potential water quality impairment associated with a thermal 
discharge is involved, the antidegrm/atioll policy (Ind implementing method shall he 
consistent with Section 316 of the Clean Water Act. 

Therefore, EPA approves section 58.01.02.051.04 of IDEQ's water quality standards rule 
as being consistent with 40 C.F.R. § 131.l2(a)(4). 

C. "Restoration Projects" (Section 58.01.02.052.02 of IDEO's Rule) 

IDEQ's water quality standards rule contains a provision at section 58.01.02.052.02, 
regarding "Restoration Projects." This provision would allow a lowering of water quality 
for restoration projects to occur be it for Tier 1, 2 or 3. It provides: 

Changes ill water (jualit), JlUl)' he a/lowed by the Department H'ithollf an 
antidegradatiol1 review where determined necessary to secure long-term water 
quality imprOl'ement through restoration pf(~jects designed to trend toward natural 
characteristics (lnd associated uses to a wafer bod)' where those characteristics and 
lIses have been lost or diminished. Restoration projects shall implement best 
managemellf practices. " 

EPA interprets "changes in water quality," combined with "to secure long term 
improvement," to mean that any lowering of water quality that may occur during 
restoration activities would be temporary with a net result being improvement in water 
quality (not lowering), This is supported by IDEQ's response to comments on the 
proposed rule: 

DEQ does not believe an)' traditionally regulated discharge can legitimately claim 
restoration as their purpose. In addition, restoration projects are those intended to 
secure long-term water quality improvements, and thus by definition will not result 
in long term or permanent degradation. 
(see IDEQ's Response to Public Comments, IDEQ file: "58-0102-1001 

Antidegradatiol1 Proposed Rule, Response to Comments.pdf, page 45,) 


EPA recognizes the ability for a state to allow "temporary" and "short term" degradation 
in the course of ensuring that the water quality of ONRWs (i.e., Tier 3, the most stringent 
level of water quality protection in the federal antidegradation policy), is maintained and 
protected (see 63 Fed. Reg, 36,785-87 and EPA's WQS Handbook, section 4.7). In the 
preamble to the 1983 water quality standards regulation (48 Fed. Reg. 51 AOO; 51 A03 
(November 8, 1983 », EPA explained that section 131.12(a)(3) was revised to provide a 
limited exception to the "absolute 'no degradation'" requirement, to allow some limited 
activities which result in temporary and short term changes in water quality, because EPA 
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was concerned that waters were not being designated as ONRWs due to the "tlat no 
degradation" provision. 

EPA believes that it is reasonable to apply a similar rationale to exempt from Tier 2 
review temporary degradation associated with restoration projects because Tier 2 is a less 
stringent level of water quality protection than Tier 3. Idaho's exemption applies for 
potential temporary degradation, which is interim to securing long term restoration of 
water quality and is, therefore, consistent with both the federal antidegradation policy at 
40 CF.R. § 131.12(a)(2) and the CWA objective at §101(a) to " ... restore and 
maintain... the Nation's waters:' The substantive Tier 2 review requirements 01'40 
CF.R. § 131.12(a)(2) apply if the State is allowing lower water quality. Here the activity 
would ultimately result in higher water quality. Furthermore, section 58.01.02.052.02 of 
IDEQ's water quality standards rule requires implementation to reduce temporary 
lowering of water quality during restoration projects, i.e., "Restoration pr(~jects shall 
implement best management practices:' 

In the context of implementing .the federal ONRW provision, EPA has generally defined 
"temporary" and "shon term" degradation in terms of "weeks and months, not years" (see 
63 Fed. Reg. 36,785-87 and EPA's WQS Handbook, section 4.7). Those time frames 
were established, however, in the context of a tier of antidegradation (Tier 3) which 
provides no mechanism for approving a lowering of water quality, rather than for Tier 2, 
where long-term and potentially permanent degradation can be allowed ifjuslified as 
being "necessary" in accordance with 40 CF.R. *131. 12(a)(2). Furthermore, the time 
frames discussed in the ANPRM and WQS Handbook associated with the ONRW 
regulation were not established with restoration of water quality in mind, be it restoration 
in either Tier 2 or Tier 3 waters. Idaho's restoration exemption is fully consistent with 
the overarching CWA goals to "restore and maintain" the Nation's waters. Finally, 
EPA's discussion of "temporary" and "short term" in the WSQ Handbook includes the 
following statement that implies some tlexibility concerning the duration of temporary 
degradation: 

It is d(fficult to give an exact deflnitioll (~l "temporary" and "short term" hemuse of 
the variet.v of activities that might he cOll/ddered. However, in rather broad terms, 
EPA's view of temporary is weeks and months, not years. The intent (~lEPA 's 
provision clearly is to limit water qllality degradation to the shortest possihle time. 
Ifa constmctioll activity is involved, for e . .rample, temporary is defined (IS the length 
oftime necessary to construct the fadlit), and make if operational. 
(See Water Quality Standards Handbook: Second Edition, EPA-823-B-94-005a, 
August 1994, section 4-7.) 

To the extent that Idaho's restoration project provision may allow temporary degradation 
with a duration longer than "weeks and months," it is important to recognize that section 
58.01.02.052.02 is specific to antidegradation and does not authorize exceedances of 
water quality criteria established to protect designated uses. Moreover, as stated above, 
section 58.01.02.052.02 requires implementation of best management practices. EPA 
believes it is reasonable to expect that implementation of best management practices 
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would seek to minimize both the magnitude and the duration of temporary degradation. 
Finally, and most importantly, the ultimate intent of the project is that any degradation 
would be reversed and water quality would be improved to better than pre-project 
conditions. 

EPA believes that the intent of section 58.01 .02.052.02 to restore uses back to, or at least 
closer to, natural, i.e., " ... restoration pf'(~iects designed to trend tmvard natural 
characteristics and associated lIses to a water body where those characteristics (lnd llses 
have been lost or diminished," is consistent with the CWA 101 (a) objectives and is 
complementary to, and consistent with, the underlying intent of existing use protection at 
40 CF.R. § 13l.12(a)(1). 

For the above reasons, EPA also believes section 5S.0 1.02.052.02 is consistent with 
ONRW protection at 40 CF.R. § 13l.12(a)(3). As discllssed in EPA's WQS Handbook, 
section 4.7, ONRWs are intended to include the highest quality waters of the United 
States. Such waters often have characteristics that are essentially representative of 
natural conditions. Section 58.01.02.052.02 of IDEQ' s water quality standards regulation 
is applicable to projects that are intended to restore a water's natural characteristics. 

EPA believes that activities that are proposed for the express purpose of securing water 
quality improvement where degradation has previollsly occun'ed are distinguishable from 
traditionally regulated discharges that by their nature are intended to dispose of pollutants 
and would cause water quality degradation that is ongoing without any intent to improve 
water quality. The antidegradation provisions of 40 CF.R. § 131.12 are intended to 
address the latter, that is to prevent or limit degradation of water quality from such 
traditionally regulated discharges, and are not intended to impede efforts to restore water 
quality and uses towards their natural characteristics. In a letter of September 5, 200S, 
explaining that 40 CF.R. § 131.10(g) is not intended to apply to situations where removal 
of an existing lise would facilitate attainment of a lise closer to those supported by a 
water's natural or "minimally impacted conditions," EPA stated: "The intent of the 
regulation is to further the objective of the CWA 'to restore and maintain the chemical, 
physical, and biological integrity' of the nations waters (CWA section 10 I(a», not to 
prevent actions that make the waterbody more like its minimally impacted condition." 
(see Denise Keehner, Director EPA's Standards and Health Protection Division to Derek 
Smithee, Oklahoma Water Resources Board, September 5, 200S). As cited above, DEQ 
has stated that it does not believe that traditionally regulated discharge can legitimately 
claim restoration as their purpose. Therefore, for the reasons discussed above, EPA 
approves section 58.01.02.052.02 of IDEQ's water quality standards rule as being 
consistent with the objective of the CWA at section 101(a) and complementary to, and 
consistent with, the purpose of 40 CF.R. § 131.12. 

D. "Waters or water body" definition (§39-3602(33), Idaho Code) 

HB 153 revised the definition of "waters or water body" at §39-3602(33), Idaho Code as 
follows: 
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Waters or water body" meal/s all The ac('wl1ulatiol'ls (4 surface water, 11t1turtli and 
art(ficial, public anti privat£', or parts thcrc(~l which are wholly ("'" fwrtially within, 
flow through or bonier upon this slat£' the navigable waters of'the United States as 
detlned ill tIle federal clean water act. For the purposes (~ltltis c!topter, water bodies 
shollllot include municipal or industrial wastewater treatment or stora{?e structures 
or private reservoirs, the operation (~lH'hi('h has 110 effect on waters (~{thc state. 

EPA approves the revisions to this definition at §39-3602(33), Idaho Code as being 
consistent with the CWA definition of navigable waters. Water quality standards under 
the CWA, including an antidegradation policy established in accordance with 40 C.F.R. § 
131.12, are to apply to "navigable waters" as defined in the CWA. "Navigable waters" as 
defined at §502(7) of the CWA means "the waters of the United States, including the 
territorial seas." EPA is only acting on the revisions, i.e., added and deleted language as 
shown above. EPA is not acting on unchanged previously existing language. 

F. "Assigned Criteria" definition (858.01.02.010.05 of the Idaho Administrative 

Code) 


IDEQ added a definition of "assigned criteria" at section 58.01.02.010.05 of the Idaho 
Administrative Code as follows: 

Assigned Criteria. Criteria associated with beneficial uses from Section 100 of these 
rules. 

In its response to comments IDEQ explained that "assigned criteria means the criteria in 
Sections 200 through 253 of the lvater quality standards that are associated H'ith the 
heneficialuses." (lDEQ's Response to Public Comments, IDEQ file: "58-0102-1001 
Antidegradation Proposed Rule, Response to Comlllenfs.p((f: page 11). Section 
58.01.02.100 of IDEQ's water quality standards rule contains a list of the designated 
"beneficial uses" that are applicable to Idaho's surface waters, wherever attainable, and 
thus "assigned criteria" refers to the criteria adopted to protect those designated uses. 
Those designated uses include llses consistent with the propagation of fish, shellfish, and 
wildlife and recreation in and on the water (i.e., the uses specified at section 101 (a)(2) of 
the CWA). "Assigned criteria" is used at section 58.01.02.052.06 of IDEQ's water 
quality standards rule as follows: "The Department may aileHI' sign(flCllnt degradation of 
surface water quality that is better than assigned criteria only {l it is determined to be 
necessaJ)! to accolJlmodate important ecollomic or social development in the area in 
which the waters are located." EPA approves the definition of "assigned criteria" at 
section 58.01.01.010.05 of IDEQ's water quality standards rule as providing useful 
information concerning the implementation of section 58.01.02.052.06. Section 
58.01.01.052.06 of IDEQ's water quality standards rule is approved as discussed earlier 
in this document at section II.B.I. 
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