
 

 

 

 

 

January 6, 2011 

 

 

Via Email:  don.essig@deq.idaho.gov 

 

Mr. Don Essig 

Idaho Dept. of Environmental Quality 

1410 North Hilton 

Boise, ID  83706-1255 

 

 Re: Draft Anti-degradation Negotiated Rule 

Docket No. 58-0102-1001 

 

Dear Mr. Essig: 

 

The Idaho Association of Commerce & Industry (IACI) has reviewed Chapter 6 of the proposed 

guidance to implement the Antidegradation Policy Procedure.  Our suggested edits to this 

chapter are attached.  Key areas that our revisions focus on include: 

 

 Clarifying how the antidegradation policy applies to discharges (both existing and new) 

that are subject to existing general permits 

 Describing how the antidegradation policy applies to existing general permit authorized 

discharges that are subject  to new or reissued permits 

 

We look forward to the discussion on January 13 about this guidance. 

 

Sincerely, 

 

 

 

Alex LaBeau 

President 

 

 
Attachment 

cc:   Alan Prouty, Chair 

IACI Environment Committee 
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6   General Permits, Dredge and Fill Permits, and FERC Licenses 

A number of relatively similar discharges to surface waters may be authorized under a single 

general NPDES permit issued by Region 10 EPA. Such discharges include storm water runoff 

from industrial facilities, mining and processing facilities, aquaculture facilities, confined animal 

feeding operations, and construction sites that are one acre or larger. These NPDES permits are 

currently issued by EPA and thus subject to §401 certification by the State of Idaho. Section 401 

certification is also required with for individual and general §404 dredge and fill permits and 

FERC operation licenses. These permits and licenses must meet antidegradation requirements. 

 

Except as described below, regulated activities authorized by existing general permits (that are 

currently in effect, not expired) are not required to undergo a Tier 2 antidegradation review as 

part of the Notice of Intent process.  However, nNew and reissued general permits after July 1, 

2011, must be evaluated to consider the potential for degradation as a result of the collection of 

new or expanded permitted discharges they cover.  

6.1 Antidegradation Review of General Permits  

All NPDES general permits require that permit conditions be met, including the general 

requirement that permitted discharges must ensure that water quality standards are not violated 

and best management practices contained in the permit are implemented. Compliance with the 

terms of the general permits issued by EPA and certified by DEQ is required to maintain 

authorization to discharge under the general permit. Discharges that might be covered by a 

general permit but cannot comply with general permit conditions or antidegradation 

requirements will be required to seek coverage under an individual permit.  

 

 

6.1.1 Existing General Permits 

For regulated activities currently authorized by general permits issued prior to July 1, 2011, such 

activities are not required to undergo a Tier 2 antidegradation review as part of the Notice of 

Intent process.  This includes new or expanded activities or discharges regulated by existing 

general permits.  For example, a NOI being submitted for a new discharge covered by the 

existing MSGP or construction stormwater permit would not undergo a Tier II antidegradation 

review.  However, such a discharge would need to comply with the existing general permit 

conditions and any associated antidegradation requirements that were put in place when the 

general permit was issued. 

 

 

6.1.2 New or Reissued General Permits 

For discharges general permits issued or reissued authorized after July 1, 2011by new or reissued 

general permits, antidegradation reviews will be conducted for the entire class of general 

permittees at the time DEQ reviews the permit to decide whether or not to certify the general 

permit complies with state water quality standards. Antidegradation reviews will focus on 

pollutants that may contribute to water quality degradation, and will examine whether water 

quality criteria are met, whether degradation is likely to occur, and whether the permit conditions 

or permit record satisfies the requirements of the Tier 2 analysis.  This review will also include 
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whether or not the potential activity or discharge will have a limited effect on water quality and 

as such be an insignificant activity or discharge. If DEQ finds that the general permit adequately 

addresses antidegradation at the time the permit is issued, then DEQ will not need to include 

conditions specific to antidegradation in its §401 certification of the permit.   

 

However, if DEQ cannot determine that the general permit adequately addresses antidegradation 

at the time the permit is issued, DEQ must include conditions in the §401 certification that 

provide reasonable assurance that activities covered under the general permit will comply with 

the antidegradation policy.  Depending on the type of activities covered under the general permit 

and the conditions and requirements of the general permit, conditions that DEQ may incorporate 

into the §401 certification include: 

 

 Requiring sufficient controls such that no significant degradation, either individually or 

cumulatively, will be reasonably expected to occur.  The effectiveness of such controls 

must be documented in the official administrative record for the permit. Pursuant to section 

401(d), conditions may include any effluent limitations and any other limitations and 

monitoring requirements necessary to ensure that compliance with applicable sections of 

the Clean Water Act and state water quality standard and with any other appropriate 

requirement of state law. 

  

 Subjecting all or a subset of new or expanding discharges to high quality waters to a Tier 2 

analysis at the time a Notice of Intent for coverage (NOI) is submitted; 

 Requiring an opportunity for public comment on submitted NOIs for all or a subset of new 

or expanding discharges to high quality waters. 

 Retaining DEQ’s authority to, after reviewing submitted NOIs, require all or a subset of 

new or expanding discharges an eligible discharge to undergo a Tier 2 analysis if it is 

determined that degradation may occur as a result of cumulative impacts from multiple 

discharges to a water body, or as of result of impacts from a single discharger over time, or 

as a result of other individual circumstances.   

Existing Activities or Discharges 

Regulated activities authorized by currently effective general permits are not typically 

required to undergo a Tier 2 antidegradation review as part of the Notice of Intent process.  

Furthermore, eExisting activities or discharges currently covered under an effective general 

permit will be deemed to comply with the antidegradation policy when seeking coverage 

under a reissued general permit as long as the activity or discharge is not expanding.  Such 

activity or discharge will not be required to undergo a Tier 2 antidegradation review as part of 

the NOI process.  However, if the activity or discharge is expanding, it must comply with any 

new antidegradation requirements of the reissued general permit.   

 

Additionally, eExisting activities or discharges that become regulated for the first time will 

generally be deemed to not cause degradation because the mere fact of becoming regulated 

will limit their discharge for the first time and will be a step toward reducing their degradation 

of water quality.  It still needs to be determined that water quality standards will be met and 

thus Tier 1 antidegradation review requirements met. 
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New Activities or Discharges–  

New activities or discharges seeking coverage under a new or reissued general permit for the 

first time will be required to comply with the antidegradation requirements of that general 

permit and associated §401 certification.   

6.2 §404 Dredge and Fill Permits  

Section 404 of the Clean Water Act regulates the placement of dredged or fill material into 

“waters of the United States.” The U.S. Army Corps of Engineers (ACOE or the Corps) 

administers the §404 permit program dealing with these activities (e.g., wetland fills, in-stream 

sand/gravel work, etc.) in cooperation with the EPA and in consultation with other public 

agencies. 

  

In order to ensure that antidegradation and other water quality protection requirements are 

considered, reviewed, and met in a comprehensive and efficient manner, these requirements will 

be addressed and implemented through DEQ’s §401 water quality certification processes. Under 

this approach, applicants who fulfill the terms and conditions of applicable §404 permits and the 

terms and conditions of the corresponding §401 water quality certification will have fulfilled the 

antidegradation requirements. Additional antidegradation considerations may be incorporated 

into §404 permits and the corresponding §401 certifications at the time of permit issuance. DEQ 

will not issue a §401 certification where degradation resulting from the project is not necessary 

to accommodate important social or economic development. 

  

For activities covered under §404 general permits or “nationwide permits” (e.g., road culvert 

installation, utility line activities, bank stabilization, etc.), the antidegradation review will be 

conducted at the time DEQ is reviewing the general permit for §401 certification.  Similar to the 

process for general NPDES permits, the antidegradation review will focus on pollutants that may 

contribute to water quality degradation and will examine whether water quality criteria are met, 

whether degradation is likely to occur, and whether the permit conditions or the permit 

administrative record satisfies the requirements of any required the Tier 2 analysis 

 

If the effects of an activity covered by a §404 general permit are short-term, DEQ may conclude 

because of the limited duration of discharge no degradation of water quality will occur.  This 

would happen if, in DEQ’s evaluation, we can determine that all appropriate and reasonable 

BMPs related to erosion and sediment control, project stabilization, and prevention of water 

quality degradation will be applied and maintained (e.g., preserving vegetation, stream bank 

stability, and basic drainage)., As part of this evaluation, DEQ will consider cumulative impacts 

from other sources or impacts that result from an activity over a long period of time.    

 

For discharges of dredged or fill material covered under an individual §404 permit, the ACOE 

must ensure that the §404(b)(1) guidelines have been met (40 CFR Part 230).  These guidelines 

require that all appropriate alternatives to avoid and minimize degradation be evaluated. DEQ 

will coordinate with the Corps and the applicant to ensure that the analysis conducted to fulfill 

the 404(b)(1) guidelines will also fulfill the antidegradation review requirements. 
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6.3 Federal Energy Regulatory Commission Licenses  

The Federal Energy Regulatory Commission (FERC) licenses the operation of dams that 

generate hydroelectric power. Applicants for these licenses are required to obtain §401 water 

quality certification. DEQ’s certification will look at conditions that are necessary to comply 

with Idaho water quality standards, including antidegradation provisions. 

 

Although dams merely impound water rather than adding anything to it, they domay affect water 

quality in the impoundment and downstream. Water quality certification and antidegradation 

review thus are focused not on the effect of a traditional discharge but on the changes in water 

quality that may result from the dam and its impoundment and how operations may alter that 

quality. 

 

Under this approach, DEQ may place conditions on operations or require other actions to 

mitigate the effect on downstream water quality. Applicants who fulfill the terms and conditions 

of an applicable FERC license and the terms and conditions of the corresponding §401 water 

quality certification will have fulfilled antidegradation requirements. DEQ will not issue a §401 

certification where degradation resulting from the project is not necessary to accommodate 

important social or economic development.  
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