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GENERAL
In accordance with the current SRF Assistance AIS requirements, all of the iron and steel products used in this project shall be produced in the United States, except those iron and steel products for which a waiver has been issued.
This requires that all manufacturing processes, including application of coatings, must take place in the United States, with the exception of metallurgical processes involving refinement of steel additives. The term “all manufacturing processes” includes processes such as melting, refining, forming, casting, rolling, drawing, finishing, fabricating and coating. Further, if a domestic iron and steel product is taken out of the United States for any manufacturing process, it becomes a foreign source material. 
The term “iron and steel products” means products made of greater than 50% iron or steel measured by cost; the cost should be based on the material costs of the iron and steel products in the article i.e., a hydrant or a valve. The definition of steel covers carbon steel, alloy steel, stainless steel, tool steel and other specialty steels.
These products include, but are not limited to: lined or unlined pipes and fittings, hydrants, tanks, flanges, pipe clamps and restraints, valves, structural steel, reinforced precast concrete, construction materials, manhole covers and other municipal castings. Attachment 1 provides further clarification of the terms “construction materials” and “municipal castings” and presents exclusions to AIS requirements. 
REQUIRED AIS CONSTRUCTION CONTRACT LANGUAGE
In order to ensure compliance with the AIS requirement, specific AIS contract language must be included in each contract, starting with the assistance agreement, all the way down to the purchase agreements. Attachment 2 contains required language for contracts. 
WAIVERS
The statute permits EPA to issue waivers where EPA finds (1) that applying these requirements would be inconsistent with the public interest; (2) iron and steel products are not produced in the US in sufficient and reasonably available quantities and of a satisfactory quality; or (3) inclusion of iron and steel products produced in the US will increase the cost of the overall project by more than 25 percent. Attachment 3 describes the waiver process that EPA has developed to allow projects to proceed in a timely manner. Attachment 4 is an information checklist for a waiver request.
DE MINIMIS WAIVER
Products would be considered eligible for a de minimis waiver if (1) the sum total of the combined products does not exceed 5 percent of the total cost of materials for the project and (2) any single product does not exceed 1 percent of the total materials cost of the project. 
BIDDER'S CERTIFICATION OF COMPLIANCE
An executed Bidder's Certification of Compliance, Attachment 5, covering all proposed steel and iron products, shall be furnished by bidders as part of the sealed bid; this Certification is required in order to constitute a valid bid.  
MATERIAL CERTIFICATES OF COMPLIANCE
Subsequent to the issuance of the Notice of Award, but prior to payment, Certificate(s) of Compliance, Attachment 6, shall be furnished by the Prime Contractor (`the Contractor') to the Owner or Owner's representative for each iron and steel product lot. Records to be submitted and maintained by the Contractor supporting this certification shall include a signed mill test report or a signed certification by each supplier, distributor, fabricator, and manufacturer who has handled the steel or iron product listed, affirming that every process performed on the steel or iron product has taken place in the United States of America. Mill reports and/or signed certifications shall cite a consistent document number such as a purchase order which allows for traceable chain of custody of the product. The lack of the ability of the Contractor to furnish these certifications will be justification for rejection of the product and any related cost increases this may cause will be borne by the Contractor.
ON-SITE DATA RECORDS
The Contractor shall develop and maintain an on-site materials compliance log containing current records of all iron and steel products arriving on the construction site. The log shall include the Purchase Order number, Certificate of Compliance reference number, and minimum product information from the shipping manifest such as product description, serial and lot numbers, manufacturer's name, and origin of shipment including city and state.
In addition, a separate log shall be maintained to track information related to de minimis materials such as Purchase Order number, product description, current value of de minimis materials, and the running percentage of de minimis product value received to the total cost of materials for the project.
MANIFESTS
To ensure information is consistent and valid, the Contractor shall compare the information contained on the manifests accompanying iron and steel products, with previously submitted Certificates of Compliance.
ON-SITE INSPECTIONS
The Owner's representative shall periodically conduct on-site inspections to review the materials compliance logs being maintained by the Contractor to ascertain the completeness of information being recorded. In addition, the Owner's representative shall spot-check stored iron and steel products against the logged information to ensure the consistency and accuracy of the documentation.
PAY APPLICATIONS
The Contractor shall submit to the Owner mill certificates or chain of custody signed certifications as supporting documentation for requests for payment for iron and steel products being added as “Stored this Month” inventory. SRF Loan fund reimbursement for stored materials shall only occur when proper certifications have been received and approved by the Owner or Owner's representative and submitted as part of the supporting documentation for the SRF reimbursement request.
RETENTION OF RECORDS
Documentation which fulfills AIS requirements shall be retained by the Owner for a period of at least 3 years subsequent to beginning SRF loan repayment. This documentation is subject to federal audit and shall be readily available upon request.
BEST MANAGEMENT PRACTICES
To ensure compliance with the current SRF assistance American Iron and Steel requirements, see the required best management practices (BMPs) in Attachment 7.
Attachment 1.American Iron and Steel (AIS) Clarifications:“Construction Materials” & “Municipal Castings”
CONSTRUCTION MATERIALS
Construction materials are those articles, materials, or supplies made primarily of iron and steel, that are permanently incorporated into the project, not including mechanical and/or electrical components, equipment and systems.  Some of these products may overlap with what is also considered “structural steel”.  This includes, but is not limited to, the following products: wire rod, bar, angles, concrete reinforcing bar, wire, wire cloth, wire rope and cables, tubing, framing, joists, trusses, fasteners (e.g. nuts and bolts), welding rods, decking, grating, railings, stairs, access ramps, fire escapes, ladders, wall panels, dome structures, roofing, ductwork, surface drains, cable hanging systems, manhole steps, fencing and fence tubing, guardrails, doors, and stationary screens. Aluminum, copper, and brass items are not required to meet the AIS requirements.
EXCLUSIONS 
Mechanical and electrical components, equipment and systems are not considered construction materials.  Therefore, the following examples are NOT considered construction materials:  pumps, motors, gear reducers, drives (including variable frequency drives (VFDs)), electric/pneumatic/manual accessories used to operate valves (such as electric valve actuators), mixers, gates, motorized screens (such as traveling screens), blowers/aeration equipment, compressors, meters, sensors, controls and switches, supervisory control and data acquisition (SCADA), membrane bioreactor systems, membrane filtration systems, filters, clarifiers and clarifier mechanisms, rakes, grinders, disinfection systems, presses (including belt presses), conveyors, cranes, HVAC (excluding ductwork), water heaters, heat exchangers, generators, cabinetry and housings (such as electrical boxes/enclosures), lighting fixtures, electrical conduit, emergency life systems, metal office furniture, shelving, laboratory equipment, analytical instrumentation, and dewatering equipment.
MUNICIPAL CASTINGS
Municipal castings are cast iron or steel infrastructure products that are melted and cast.  They typically provide access, protection, or housing for components incorporated into utility owned drinking water, storm water, wastewater, and surface infrastructure. They are typically made of grey or ductile iron, or steel.  Examples of municipal castings are: Access Hatches; Ballast Screen; Benches (Iron or Steel); Bollards; Cast Bases; Cast Iron Hinged Hatches, Square and Rectangular; Cast Iron Riser Rings; Catch Basin Inlet; Cleanout/Monument Boxes; Construction Covers and Frames; Curb and Corner Guards; Curb Openings; Detectable Warning Plates; Downspout Shoes (Boot, Inlet); Drainage Grates, Frames and Curb Inlets; Inlets; Junction Boxes; Lampposts; Manhole Covers, Rings and Frames, Risers; Meter Boxes; Service Boxes; Steel Hinged Hatches, Square and Rectangular; Steel Riser Rings; Trash receptacles; Tree Grates; Tree Guards; Trench Grates; and Valve Boxes, Covers and Risers.
Attachment 2Required Construction Contract Language
ALL CONTRACTS MUST HAVE A CLAUSE REQUIRING COMPLIANCE WITH THE AIS REQUIREMENT. THIS IS THE STANDARD BOILERPLATE TO BE INCLUDED IN ALL CONTRACTS IN PROJECTS THAT USE SRF FUNDS:
(“Purchaser”) and the Idaho State Department of Environmental Quality (State), that it understands the goods and services under this Agreement are being funded with monies made available by the Clean Water State Revolving Fund and/or Drinking Water State Revolving Fund that have statutory requirements commonly known as “American Iron and Steel;” that requires all of the iron and steel products used in the project to be produced in the United States (“American Iron and Steel Requirement”) including iron and steel products provided by the Contactor pursuant to this Agreement. The Contractor hereby represents and warrants to and for the benefit of the Purchaser and the State that (a) the Contractor has reviewed and understands the American Iron and Steel Requirement, (b) all of the iron and steel products used in the project will be and/or have been produced in the United States in a manner that complies with the American Iron and Steel Requirement, unless a waiver of the requirement is approved, and (c) the Contractor will provide any further verified information, certification or assurance of compliance with this paragraph, or information necessary to support a waiver of the American Iron and Steel Requirement, as may be requested by the Purchaser or the State. Notwithstanding any other provision of this Agreement, any failure to comply with this paragraph by the Contractor shall permit the Purchaser or State to recover as damages against the Contractor any loss, expense, or cost (including without limitation attorney's fees) incurred by the Purchaser or State resulting from any such failure (including without limitation any impairment or loss of funding, whether in whole or in part, from the State or any damages owed to the State by the Purchaser). While the Contractor has no direct contractual privity with the State, as a lender to the Purchaser for the funding of its project, the Purchaser and the Contractor agree that the State is a third-party beneficiary and neither this paragraph (nor any other provision of this Agreement necessary to give this paragraph force or effect) shall be amended or waived without the prior written consent of the State. 
Attachment 3Waiver Process
In order to implement the AIS requirements, EPA has developed an approach to allow for effective and efficient implementation of the waiver process to allow projects to proceed in a timely manner.  The framework described below will allow states, on behalf of the assistance recipients, to apply for waivers of the AIS requirement directly to EPA Headquarters.  Only waiver requests received from states will be considered.  Pursuant to the Act, EPA has the responsibility to make findings as to the issuance of waivers to the AIS requirements.
Definitions
The following terms are critical to the interpretation and implementation of the AIS requirements and apply to the process described in this memorandum:
Reasonably Available Quantity:  The quantity of iron or steel products is available or will be available at the time needed and place needed, and in the proper form or specification as specified in the project plans and design.
Satisfactory Quality:  The quality of iron or steel products, as specified in the project plans and designs.
Assistance Recipient:  A borrower or grantee that receives funding from a state CWSRF or DWSRF program.
Step-By-Step Waiver Process
Application by Assistance Recipient
Each local entity that receives SRF water infrastructure financial assistance is required by section 436 of the Act to use American made iron and steel products in the construction of its project.  However, the recipient may request a waiver.  Until a waiver is granted by EPA, the AIS requirement stands.
The waiver process begins with the SRF assistance recipient.  In order to fulfill the AIS requirement, the assistance recipient must in good faith design the project (where applicable) and solicit bids for construction with American made iron and steel products. It is essential that the assistance recipient include the AIS terms in any request for proposals or solicitations for bids, and in all contracts (see Attachment 2 for required contract language).  The assistance recipient may receive a waiver at any point before, during, or after the bid process, if one or more of three conditions is met:
1.   Applying the AIS requirements of the Act would be inconsistent with the public interest;
2.   Iron and steel products are not produced in the United States in sufficient and reasonably available quantities and of a satisfactory quality; or
3.   Inclusion of iron and steel products produced in the United States will increase the cost of the overall project by more than 25 percent.
Proper and sufficient documentation must be provided by the assistance recipient. Attachment 4 contains a checklist detailing the types of information required for a waiver to be processed.
Additionally, assistance recipients are required to hold pre-bid conferences with potential bidders.  A pre-bid conference can help to identify iron and steel products needed to complete the project as described in the plans and specifications that may not be available from domestic sources.  It may also identify the need to seek a waiver prior to bid, and can help inform the recipient on compliance options.
In order to apply for a project waiver, the assistance recipient should email the request in the form of a Word document (.doc) to the State SRF Loan program, designee: Kevin McNeill P.E. at Kevin.McNeill@deq.idaho.gov , phone: (208) 373-0452. The State SRF designee will review the application for the waiver and determine whether the necessary information has been included.  Once the waiver application is complete, the State designee will forward the application to the EPA.
Evaluation by EPA
After receiving an application for waiver of the AIS requirements, EPA Headquarters will publish the request on its website for 15 days and receive informal comment.  EPA Headquarters will then determine whether the application properly and adequately documents and justifies the statutory basis cited for the waiver  - that it is quantitatively and qualitatively sufficient  - and to determine whether or not to grant the waiver.
In the event that EPA finds that adequate documentation and justification has been submitted, the Administrator may grant a waiver to the assistance recipient.  EPA will notify the State designee that a waiver request has been approved or denied as soon as such a decision has been made.  Granting such a waiver is a three-step process:
1.   Posting  - After receiving an application for a waiver, EPA is required to publish the application and all material submitted with the application on EPA's website for 15 days.  During that period, the public will have the opportunity to review the request and provide informal comment to EPA.  The website can be found at: http://water.epa.gov/grants_funding/aisrequirement.cfm
2.   Evaluation  - After receiving an application for waiver of the AIS requirements, EPA Headquarters will determine whether the application properly and adequately documents and justifies the statutory basis cited for the waiver  - that it is quantitatively and qualitatively sufficient  - and to determine whether or not to grant the waiver.
3.   Signature of waiver approval by the Administrator or another agency official with delegated authority  - As soon as the waiver is signed and dated, EPA will notify the state SRF program, and post the signed waiver on the EPA website. The assistance recipient should keep a copy of the signed waiver in its project files.
Public Interest Waivers
EPA has the authority to issue public interest waivers.  Evaluation of a public interest waiver request may be more complicated than that of other waiver requests so they may take more time than other waiver requests for a decision to be made.  An example of a public interest waiver that might be issued could be for a community that has standardized on a particular type or manufacturer of a valve because of its performance to meet their specifications.  Switching to an alternative valve may require staff to be trained on the new equipment and additional spare parts would need to be purchased and stocked, existing valves may need to be unnecessarily replaced, and portions of the system may need to be redesigned.  Therefore, requiring the community to install an alternative valve would be inconsistent with public interest.  EPA also has the authority to issue a public interest waiver that covers categories of products that might apply to all projects.
Attachment 4Information Checklist for Waiver Request
The purpose of this checklist is to help ensure that all appropriate and necessary information is submitted to EPA. EPA recommends that States review this checklist carefully and provide all appropriate information to EPA. This checklist is for informational purposes only and does not need to be included as part of a waiver application.
Items
ü
Notes
General
•  Waiver request includes the following information:
 --  Description of the foreign and domestic construction materials
 --  Unit of measure
 --  Quantity
 --  Price
 --  Time of delivery or availability
 --  Location of the construction project
 --  Name and address of the proposed supplier
 --  A detailed justification for the use of foreign construction materials
•  Waiver request was submitted according to the instructions in the memorandum
    •  Assistance recipient made a good faith effort to solicit bids for domestic iron and steel products, as demonstrated by language in requests for proposals, contracts, and communications with the prime contractor                  
Cost Waiver Requests
•  Waiver request includes the following information:
 --  Comparison of overall cost of project with domestic iron and steel products to overall cost of project with foreign iron and steel products
 --  Relevant excerpts from the bid documents used by the contractors to complete the comparison
 --  Supporting documentation indicating that the contractor made a reasonable survey of the market, such as a description of the process for identifying suppliers and a list of contacted suppliers
Availability Waiver Requests
•  Waiver request includes the following supporting documentation necessary to demonstrate the availability, quantity, and/or quality of the materials for which the waiver is requested:
 --  Supplier information or pricing information from a reasonable number of domestic suppliers indicating availability/delivery date for construction materials
 --  Documentation of the assistance recipient's efforts to find available domestic sources, such as a description of the process for identifying suppliers and a list of contacted suppliers
 --  Project schedule
 --  Relevant excerpts from project plans, specifications, and permits indicating the required quantity and quality of construction materials
•  Waiver request includes a statement from the prime contractor and/or supplier confirming the non-availability of the domestic construction materials for which the waiver is sought
•  Has the state received other waiver requests for the materials described in this waiver request, for comparable projects?
Attachment 5Bidder's Certification of ComplianceWith the Current SRF Assistance American Iron and Steel (AIS) Provisions
(To be submitted as part of the sealed bid)
BIDDER'S STATEMENT OF CERTIFICATION
("Owner")
("Project") that the Bidder understands
the project is being funded in part with SRF Assistance. “AIS” requirements specify that all iron and steel products used in the project shall be produced in the United States.
Consistent with the terms of the Owner's bid solicitation and the provisions of SRF Assistance, the Bidder hereby represents and warrants to and for the benefit of the Owner that: 
1.  The Bidder has reviewed and understands the AIS requirements.
2.  The Bidder certifies that the iron and steel goods used in the project will be produced in the United States in a manner that complies with the AIS requirements unless a waiver of the requirements is requested by the Owner and approved by the EPA.
3.  The Bidder agrees to provide to the Owner reasonable, sufficient, and timely information, certification, or verification of the United States production of each component as detailed in the forms contained in Attachment 6 as a prior condition for approval of - and reimbursement for - materials received.
4.  The undersigned hereby acknowledges that the iron and steel products utilized in this project will meet the current SRF Assistance AIS requirements, and that all required Manufacturer/Supplier Certification Statements or waivers from EPA will be obtained to document compliance with the AIS requirements.
Bidder Signature:
Loan recipient receives from the successful bidder, who approves and submits to DEQ as supporting documentation for pay requests  
 Attachment 6Material Certificate of Compliancefor Iron & Steel Products 
FORM AIS-2
(Must be Provided on Company Letterhead)
Letter Certifying Compliance of Iron & Steel Products with 
Current SRF Assistance American Iron and Steel (AIS) Provisions
 
Date:
Company Name:
Address, City:
State, Zip:
Subject: AIS Step Certification for Project (name of project)
I, (company representative), certify that the (melting, bending, coating, galvanizing, cutting, etc.) process for (manufacturing or fabricating) the following products and/or materials shipped or provided for the subject project is in full compliance with the AIS provisions as mandated in EPA's State Revolving Fund Programs. 
Item, Products and/or Materials:
1.  Xxxxx
2.  Xxxxx
3.  Xxxxx
Such process took place at the following location:____________________________________
 
If any of the above compliance statements change while providing material to this project we will immediately notify the prime contractor and the engineer. 
 
 
_________________________________________________
Signature of Company Representative
 
 
_________________________________________________
Date 
 
Attachment 7Best Management Practices:Current American Iron and Steel (AIS) Provisions
To ensure compliance with the current SRF assistance American Iron and Steel requirements, the following Best Management Practices (BMPs) are required:
1.   Pre-Bid Conference: the Owner's Representative shall hold a pre-bid conference with Bidders and shall provide the Owner with a write-up of the conference with a list of Attendees and summary of subjects discussed.  At the conference the Owner's Representative shall provide Bidders with comprehensive information relative to AIS requirements, including the following items:
§         Definitions
§         Guidance
§         Fact sheets
§         Web sites
§         Additional clarifications of iron and steel products
§         SRF Loan specification insert requirements
§         Bidder's Certification
2.   Pre-Construction Conference: the Owner's Representative shall provide the Contractor(s) with information relative to AIS requirements, emphasizing the following:
§         Suggested AIS Contract Language
§         Waiver process
§         De minimis requirements
§         Contractor Certificates of Compliance
§         Mill Certificates
§         Submittal process (refer to item 3)
§         Purchase orders (refer to item 4)
§         Contractor's on-site logs
§         Pay Applications
3.   Contractor Submittals: The Owner or the Owner's representative will consider issuing conditional approval of a submittal for an iron or steel product  - or a submittal containing an iron or steel product - with final approval of the submittal dependent on receipt of the mill certificate or signed certification(s).
4.   Contractor Purchase Orders: Accordingly, it is advisable for the Contractor to include in Purchase Orders the requirement for a mill certificate or signed Chain of Custody documentation for iron and steel products, with such documentation to be received before the order is finalized.
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